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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for ihe 

District of Columbia. 


No. 60069 In Equity 
Margaret L. Eagan, Plaintiff , 


Norman R. Hamilton, Receiver of District National Bank, 
a national banking corporation, 

William P. Normoyle, 

District Title Insurance Company, a corporation, 
Lawyers Title Insurance Company, a corporation, 
Washington Title Insurance Company, a comporation, 
Charles P. Gainor, 

Bates Warren, Trustee, 

William H. Sholes, Trustee, 

Acacia Mutual Life Insurance Company, a corporation, 

Defendants . 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following pa]pers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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1 Bill of Complaint to Declare a Trust and for 

Other Relief 

Filed November 18, 1935 
In the Supreme Court of the District of Columbia 

r 

Holding an Equity Court 

Equity No. 60069 

Margaret L. Ragan, Plaintiff , 

vs. 

Norman RL Hamilton, Receiver of District National Bank, 
a national banking* corporation, 

William P. Normoyle, 

District Title Insurance Company, a corporation, 
Lawyers Title Insurance Company, a corporation, 
Washington Title Insurance Company, a comporation, 
Charles P. Gainor, 

Bates Warren, Trustee, 

William H. Sholes, Trustee, 

Acacia Mutual Life Insurance Company, a corporation, 

Defendants . 

The bill of complaint of Margaret L. Ragan respectfully 
shows to the Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit in 
her own right. 

2. That the defendant Norman R. Hamilton was on, to 
wit, the 6th day of November, 1933, duly appointed by the 
Comptroller of Currency of the United States and qualified 
as Receiver of the District National Bank, a national bank¬ 
ing corporation doing business in the District of Columbia, 
and since that time has been and still is Receiver of said 

bank, and is sued as Receiver of said bank, which 

2 bank she is informed and believes and therefore 
avers was then and still is insolvent and was placed 

and is in receivership for that reason. 

3. That the defendants, William P. Normoyle and Charles 
P. Gainor, are citizens of the United States, residents of 
the District of Columbia, and are sued in their own rights. 

4. That the defendants District Title Insurance Com¬ 
pany, Lawyers Title Insurance Company, and Washington 
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Title Insurance Company, are corporations doingf business 
in the District of Columbia, and are sued in their own rights 
as hereinafter more fullv shown. 

5. That the defendants Bates Warren and William H. 
Sholes are citizens of the United States, residents of the 
District of Columbia, and are sued in their capacity as trus¬ 
tees, as hereinafter more fully shown. 

6. That the defendant Acacia Mutual Life Insurance 
Company is a corporation doing business in the District of 
Columbia and is sued in its own right as hereinafter more 
fully shown. 

7. That heretofore, to wit, July 30, 1920, one John J. 
Warren and his wife, Annie K. Warren, held fee simple 
title, among others, to Lots 14 and 15 in Square 1887 in the 
City of Washington, District of Columbia, and on the said 
date the said John J. Warren and Annie K. Warren, for 
value received, made, executed, and delivered to one Mon¬ 
roe Warren and one Robert B. Warren, among others, their 
six certain promissory notes numbered 13 to 18, both in¬ 
clusive, each dated July 30, 1920, and payable tfyree years 
after date, with interest at the rate of six percent per an¬ 
num, payable semi-annually, notes numbered 13, 14, and 
15, each being in the amount of $1,000, and notes numbered 

16,17, and 18, each being in the amount of $500, or a 
3 total for said six notes of $4,500, and the said John 
J. Warren and his wife, Annie K. Warren, executed 
and delivered to the defendants Bates Warren and William 
H. Sholes, as trustees, a certain deed of trust &lso dated 
July 30,1920, and recorded in Liber 4422 at folicj 50, which 
said deed of trust covered, among others, said Lots 14 and 
15 in said Square 1887, and in and by the terms off said deed 
of trust payment of the said notes numbered 13 to 18, both 
inclusive, was secured on said Lots 14 and 15 in Square 
1887, and the said deed of trust provided, aniong other 
things, that upon payment and cancellation of each and all 
of said notes numbered 13 to 18, both inclusive, the defen¬ 
dants Bates Warren and William H. Sholes, trustees, should 
execute and deliver a deed of release of the said deed of 
trust as to said Lots 14 and 15 in Square 1887. 

8. That on, to wit, the 1st day of August, 1920, the plain¬ 
tiff purchased the said promissory notes numbered 13 to 
18, both inclusive, each and all of which were then endorsed 
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in blank by the said Monroe Warren and Robert B. Warren, 
the payees named therein, and were also then delivered to 
the plaintiff, who at all times since that time has been and 
still is the owner of each and all of the said promissory 
notes. 

9. That thereafter, to wit, the 30th day of April, 1923, the 
defendant, Charles P. Gainor, acquired the fee simple title 
to Lots 14 and 15 in Square 1887, and plaintiff is informed 
and believes and therefore alleges that at all times since 
that time the fee simple title to said lots has been and is 
still held ih fee simple by the defendant, Charles P. Gainor, 
who assumed and agreed to pay each and all of the said 
promissory notes, as hereinafter more fully shown. 
4 10. That each and all of the said promissory notes, 

in accordance with their terms, matured for payment 
on, to wit, July 30,1923; that on the said date, the defendant 
Charles P. Gainor, who, as hereinabove shown, then held the 
fee simple title to said lots, applied to the plaintiff for an 
extension of the time of payment of said notes, and there¬ 
upon the time of payment of said promissory notes and each 
of them was extended in writing by a written agreement, 
commonly known as an “extension slip”, signed by the de¬ 
fendant Charles P. Gainor, as the owner of the property, 
and by the plaintiff, as the holder of the notes. That by the 
terms of Said written agreement or extension slip, the time 
of payment of the said notes was extended to, to wit, July 
30,1926, with interest thereon at the rate of six percent per 
annum, payable semi-annually, and in consideration of the 
consent thereto by the plaintiff, as the holder of the notes, 
the defendant Charles P. Gainor, in substance, renewed, as¬ 
sumed, and agreed to pay the said notes and interest there¬ 
on at the rate aforesaid without demand, notice or protest, 
and agreed that the said notes and the said deed of trust 
securing the same should remain otherwise unimpaired and 
in full force and effect; and for and in consideration of the 
assumption and guarantee of payment of the said promis¬ 
sory notes and interest thereon at the rate aforesaid, the 
plaintiff agreed to the extension thereof as aforesaid. That 
on, to wit, July 30, 1926, the defendant Charles P. Gainor 
again applied to the plaintiff for an extension of the time 
of payment of said promissory notes and each of them, and 
the time of payment was again extended, by a similar ex- 
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tension slip dated July 30, 1926, and signed by tfie defen¬ 
dant Charles P. Gainor, as owner of the property, 

5 and by the plaintiff, as holder of the notes, and pro¬ 
viding in substance the same as the aforesaid exten¬ 
sion slip dated July 30, 1923, except that the tin^e of pay¬ 
ment of said promissory notes was thereby expended to 
July 30, 1929; that when the said promissory notes again 
matured for payment, to wit, July 30, 1929, the defendant 
Charles P. Gainor again applied to the plaintiff for an ex¬ 
tension of the time for payment of said promissory notes 
and each of them, and the time of payment was again ex¬ 
tended by a similar extension slip, undated, signed by the 
defendant Charles P. Gainor, as owner of the property, and 
by the plaintiff, as holder of the said notes, and {providing 
in substance the same as said extension slip dated July 30, 
1923, except that the time of payment of said notes was 
thereby extended to July 31,1932; and when the said prom¬ 
issory notes again matured for payment, to wit,, July 30, 
1932, the defendant Charles P. Gainor again applied to the 
plaintiff for an extension of the time for payment of said 
promissory notes, and the time of payment thereof was 
again extended by six similar extension slips, that is to say, 
one for each of said six notes, each and all of wl^ich exten¬ 
sion slips were signed by the defendant Charles P. Gainor, 
as owner of the property, and by the plaintiff, as holder of 
the notes, and provided, in substance, the same as said ex¬ 
tension slip dated July 30,1923, except that the time of pay¬ 
ment for said promissory notes was thereby extended to, 
to wit, July 31, 1935. That all of the said nine extension 
slips were signed on their faces by the plaintiff as the holder 
of the said notes; and all the said nine extension slips so 
signed by the plaintiff as holder of the notes and showing 

on their faces the plaintiff to be the holder of the said 

6 notes, were attached to each and all of the siaid prom¬ 
issory notes when and as of the making off each ex- 

tention slip, and at all times thereafter said nine extension 
slips continued to be attached to said promissory iotes until 
recently, to wit, the 23rd day of August, 1935, as hereinafter 
more fully shown. 

11. That the defendant Charles P. Gainor pa}d interest 
on said promissory notes to the plaintiff semi-annhally, that 
is to say, on or about January 30 and July 30 oi each and 
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every year during the entire period from, to wit, January 
30, 1921, to January 30, 1935, the last payment of interest 
having been made to the plaintiff on, to wit, January 30, 
1935, for the interest period from, to wit, July 30, 1934, to 
January 30, 1935. 

12. That on, to wit, November 4, 1932, the said promis¬ 
sory notes were on deposit in the name of the plaintiff, Mar¬ 
garet L. Ragan, with the Security Savings and Commercial 
Bank, at its banking house in the City of Washington, Dis¬ 
trict of Columbia, and on or about the said date the plaintiff 
authorized the defendant William P. Normoyle to obtain 
for her a return of the said notes from the said Security 
Savings and Commercial Bank; that the defendant William 
P. Normoyle was authorized by the plaintiff only to obtain 
possession of the said notes from said Security Savings and 
Commercial Bank and to deliver the same to her, the plain¬ 
tiff, and the defendant William P. Normoyle had no right, 
title, or interest in and to the said promissory notes or any 
of them, and had no right or authority whatever to hypothe¬ 
cate the said promissory notes or to do anything with them 
except to obtain possession and make delivery of them to 
the plaintiff as aforesaid. 

13. Upon information and belief, the plaintiff al- 

7 leg^s that on, to wit, November 4,1932, the defendant 
William P. Normoyle borrowed from the said Dis¬ 
trict National Bank, upon his own promissory note, the sum 
of, to wit, $4,000.00, and as collateral security therefor and 
in breach of his trust aforesaid, delivered to the said bank 
each and all of the plaintiff’s said promissory notes, with 
the aforesaid nine extension slips attached thereto. The 
plaintiff is further informed and believes and therefore al¬ 
leges that at that time the defendant William P. Normoyle 
was already indebted to said District National Bank in the 
sum of, to wit, $2,738.63. 

14. The plaintiff says that at the time the defendant Wil¬ 
liam P. Normoyle hypothecated the said notes with the said 
District National Bank as aforesaid, he did not, nor did he 
at any other time, have any authority from the plaintiff to 
hypothecate the same or any of them for his own indebted¬ 
ness, and he hypothecated the same in breach of trust while 
the said promissory notes were in his possession for the 
purpose aforesaid. 
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15. At the time the said promissory notes were delivered 
to the said District National Bank by the defendant Wil¬ 
liam P. Normoyle none of the said notes bore the plaintiff’s 
endorsement, and in fact none of them ever have* been en¬ 
dorsed by the plaintiff; and there was nothing on or at¬ 
tached to said promissory notes or any of them even pur¬ 
porting to show that the plaintiff had ever transferred said 
notes or any of them or purporting to show that tjhe defen¬ 
dant William P. Normoyle was the holder thereof, but on 
the contrary, each and all of the aforesaid nine extension 
slips, showing on their faces the plaintiff to be tiie holder 

of said notes, were attached to said notes, and the 
8 plaintiff says that before and at the time said Dis¬ 
trict National Bank received the said promissory 
notes from the defendant William P. Normoyle, jit had no¬ 
tice that the plaintiff, and not the defendant William P. 
Normoyle, was the holder of said promissory notes. 

16. The plaintiff is informed and believes and therefore 
alleges that the said promissory notes and eaclpL of them 
came into the hands of the defendant Norman R. [Hamilton, 
as Receiver of said District National Bank, in the same 
condition as said promissory notes were when received by 
said District National Bank from the defendant William 
P. Normoyle, that is to say, with no endorsement by the 
plaintiff thereon and nothing even purporting to show that 
the plaintiff had ever transferred said notes or purporting 
to show that the defendant William P. Normoyle was the 
holder thereof, but on the contrary, with each ancjl all of the 
aforesaid nine extension slips, showing on their) faces the 
plaintiff to be the holder of said notes, attached to said 
notes; and the plaintiff says that the defendant Borman R. 
Hamilton, Receiver of said District National bank, had 
notice, before and at the time said promissory notes came 
into his hands, that the plaintiff was the holder of said 
promissory notes. 

17. Upon information and belief, the plaintiff alleges that 
on or about July 31,1935, the defendant Charles P. Gainor 
made application to the defendant Acacia Mutual Life In¬ 
surance Company for a new loan in the amount of, to wit, 
$4,653.75, to be secured by a first deed of trust upon said 
Lots 14 and 15, in Square 1887, with and upon the under¬ 
standing and agreement that the proceeds of thje said new 
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loan would be applied in extinguishment and payment of 
each and all of said promissory notes numbered 13 

9 to 18, both inclusive, held by the plaintiff, and that 
the Said deed of trust securing the same would be 

released so as to make said deed of trust in favor of the 
defendant Acacia Mutual Life Insurance Company a first 
lien, and that in his application for said loan, the defendant 
Charles P. Gainor informed the defendant Acacia Mutual 
Life Insurance Company that the plaintiff was the holder of 
said promissory notes. 

18. Upon information and belief the plaintiff further al¬ 
leges that the defendant Acacia Mutual Life Insurance Com¬ 
pany granted the said application of the defendant Charles 
P. Gainor for said loan, and that pursuant to the loan agree¬ 
ment between the defendants Charles P. Gainor and Acacia 
Mutual Life Insurance Company, the latter deposited with 
the defendants District Title Insurance Company, Lawyers 
Title Insurance Company, and Washington Title Insurance 
Company, the said sum of, to wit, $4,653.75, with authority 
to pay the said money to the plaintiff in extinguishment and 
payment of the said promissory notes owned by the plain¬ 
tiff as aforesaid, and wfith directions to thereupon obtain 
from the defendants Bates Warren and William H. Sholes, 
trustees, a duly executed deed of release of the aforesaid 
deed of trust as to Lots 14 and 15 in Square 1887. 

19. Upon information and belief, plaintiff alleges that the 
defendants District Title Insurance Company, Lawyers 
Title Insurance Company, and Washington Title Insurance 
Company, at the time they received the said sum of, to wit, 
$4,653.75 as aforesaid, were notified by the defendants 
Charles P. Gainor and Acacia Mutual Life Insurance Com¬ 
pany, or one of them, that the plaintiff was the holder of 
said promissory notes and were directed to pay the plain¬ 
tiff therefor and knew of the plaintiff’s claim to said 

10 promissory notes, and on, to wit, July 15, 1935, and 
again on, to wit, August 5,1935, through their officer, 

agent or employee, promised to pay to the plaintiff the said 
sum of, to wit, $4,653.75 in their hands, in payment of the 
principal and interest due on said promissory notes, but 
nevertheless failed and neglected to pay the plaintiff the 
said sum of $4,653.75 or any part thereof and, although 
often requested, still fail and neglect so to do, and the plain- 
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tiff is informed and believes and therefore alleges that on, 
to wit, the 23rd day of August, 1935, the said defendants 
District Title Insurance Company, Lawyers Title Insurance 
Company, and Washington Title Insurance Company, from 
and out of the said monies placed in their hands as afore¬ 
said, and notwithstanding their knowledge, directions, and 
promises as aforesaid, paid to the defendant Norman R. 
Hamilton, Receiver of the said District National Bank, the 
said sum of $4,653.75, and obtained from the defendant Nor¬ 
man R. Hamilton, Receiver as aforesaid, deliveiry of each 
and all of said promissory notes owned by the plaintiff, and 
since that time the said promissory notes and each of them 
have been and are now in the possession of the defendants 
District Title Insurance Company, Lawyers Title Insurance 
Company, and Washington Title Insurance Company. 
Plaintiff is further informed and believes and therefore al¬ 
leges that said promissory notes and each of them have been 
marked 44 Paid and Cancelled’’, or with words to that ef¬ 
fect, by the defendant Norman R. Hamilton, Receiver as 
aforesaid, his agents or employees. The plaintiff is fur¬ 
ther informed and believes and therefore alleges that be¬ 
fore or at the time of delivery of the said promissory notes 
to the defendants District Title Insurance Company, Law¬ 
yers Title Insurance Company, and Washington Title In¬ 
surance Company, the defendant Norman R. Hamil- 
11 ton, Receiver as aforesaid, his agents or Employees, 
detached from said promissory notes each and all of 
the aforesaid nine extension slips, and that the said exten¬ 
sion slips are still in the possession of the defendant Nor¬ 
man R. Hamilton, Receiver as aforesaid. 

20. Upon information and belief, plaintiff alleges that the 
defendants District Title Insurance Company, Lawyers 
Title Insurance Company, and Washington Title Insurance 
Company, their officers, agents, or employees, have prepared 
a deed of release of the aforesaid deed of trust as to Lots 
14 and 15 in Square 1887, and have presented tjie same to 
the defendants Bates Warren and William H. Stoles, trus¬ 
tees, together with said promissory notes market! paid and 
cancelled as aforesaid, and have requested that the defen¬ 
dants Bates Warren and William H. Sholes, trustees, exe¬ 
cute and deliver the said deed of release. Plaiiitiff is fur¬ 
ther informed and believes and alleges that the defendants 
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Bates Warren and William H. Sholes have stated, in sub¬ 
stance, that they will execute the said deed of release un¬ 
less legal action to enjoin them is taken by the plaintiff. 

21. That the plaintiff, through her counsel, has made re¬ 
peated demands upon the defendant Norman R. Hamilton, 
Receiver as aforesaid, his agents and employees, to pay 
over the said sum of, to wit, $4,653.75 to her, but the defen¬ 
dant has failed and refused and still fails and refuses so to 
do and claims that he is entitled to apply the same to the 
payment of a balance of $3,800.00 which he claims to be due 
from the defendant William P. Normovle on the aforesaid 
loan of $4,000.00, for which the defendant William P. Nor- 
moyle wrongfully and in breach of trust hypothecated the 

plaintiff’s said notes as aforesaid, and also claims 
12 that he is entitled to apply the same to other alleged 

indebtednesses of the said defendant William P. Nor- 
moyle, which he claims were incurred by the defendant 
William P. Normoyle prior to the time said notes were de¬ 
livered by said defendant William P. Normoyle to said 
District National Bank, which indebtednesses the defen¬ 
dant Norman R. Hamilton, Receiver as aforesaid, his agents 
and employees, claim to be in the sum of, to wit, $2,738.63, 
as aforesaid. The amounts of said alleged indebtednesses, 
if any, of the defendant William P. Normoyle to the defen¬ 
dant Norman R. Hamilton, Receiver as aforesaid, are un¬ 
known to the plaintiff. 

22. That the defendant Norman R. Hamilton, Receiver 
of said District National Bank, his agents and employees, 
had notice before and at the time he obtained the said sum 
of, to wit, $4,653.75, from the defendants District Title In¬ 
surance Company, Lawryers Title Insurance Company, and 
Washington Title Insurance Company, as did the said last 
named defendants, and also the defendants Charles P. 
Gainor and Acacia Mutual Life Insurance Company, that 
the plaintiff was then the true owner of and entitled to and 
claimed said notes and each of them, and that the plaintiff 
was also entitled to and claimed the right to collect and 
receive the said principal and interest of said notes. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That a United States writ of subpoena issue out of 
this Honorable Court directed to the defendants, and each 
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extension 
the Court, 


aforesaid, 

defendant 


of them, commanding them, and each of them, to appear 
herein on a day certain to be named therein, and answer the 
exigencies of this bill of complaint. 

2. That the Court appoint a temporary Receiver or 

13 receivers to take and hold the said sum of $4,653.75 
and the said promissory notes and said 

slips and each of them, subject to the order of 
pending the final disposition of this cause. 

3. That the defendant Norman R. Hamilton, Receiver as 
aforesaid, be directed to forthwith pay over and deliver the 
said sum of $4,653.75 and said extension slips to the said 
receiver or receivers, and that the defendants District Title 
Insurance Company, Lawyers Title Insurance Company, 
and Washington Title Insurance Company, and each of 
them, be directed to deliver the said promissory notes to 
the said receiver or receivers. 

4. That the Court decree that the defendant Norman R. 
Hamilton, Receiver of District National Bank as 
holds the said sum of $4,653.75 in trust for the 
and decree the same a preferred or prior claim igainst the 
receivership estate in his hands. 

5. That on final hearing the Court direct payment of the 
said sum of, to wit, $4,653.75 to the plaintiff, or, in the al¬ 
ternative, that the Court direct delivery of said promissory 
notes and said extension slips and each of them to the plain¬ 
tiff and that the Court decree that the markings thereon to 
the effect that said notes have been paid and cancelled be 
decreed a nullity and of no effect. 

6. That the defendants Bates Warren and William H. 
Sholes, trustees as aforesaid, be enjoined pendeiite lite and 
until the said promissory notes and each of them, with in¬ 
terest thereon, have been paid in full to the plaintiff, from 
executing and delivering a release of the aforesaid deed of 

trust as to Lots 14 and 15 in Square 1887. 

14 7. That the plaintiff may have a money judgment 

es, against 
|P. Gainor, 
d the Dis- 
Insurance 


for the amount of her claim and her damag 


the defendants William P. Normoyle, Charles 
Norman R. Hamilton, Receiver as aforesaid, sn\ 
trict Title Insurance Company, Lawyers Title 
Company, and Washington Title Insurance Company, and 
that she may have execution therefor as at law. 

8. That the claim or lien, if any, of the defendant Acacia 
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Mutual Life Insurance Company against said Lots 14 and 
15 in Square 1887 be decreed inferior and subordinate to 
the claim and lien of the plaintiff thereon. 

9. And for such other and further relief as to the Court 
may seem meet and proper. 

! MARGARET L. RAGAN 

Plaintiff 

District of Columbia : ss : 

Margaret L. Ragan, being first duly sworn, on oath says 
that she has read the foregoing bill of complaint by her sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated upon personal knowledge are true, 
and those Stated as upon information and belief, she be¬ 
lieves to be true. 

MARGARET L. RAGAN 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober, 1935. 

15 1 KATHERINE M. GRUBB 

(Notarial Seal) Notary Public, D. C. 

JAMES R MURPHY 

john f McGovern 

ARTHUR J HILLAND 
Attorneys for plaintiff . 


Answer of Defendant Norman R. Hamilton, Receiver, dc. 

i Filed December 11, 1935 
**#####* 

Comes now the defendant Norman R. Hamilton, as Re¬ 
ceiver of the District National Bank of Washington and for 
an answer to the bill of complaint filed herein says: 

1. This defendant admits the averments contained in par¬ 
agraph 1 of said bill. 

2. This defendant admits the averments of paragraph 2 
of said bill. 

3. This defendant admits the averments of paragraph 3 
of said bill. 

4. This defendant admits the averments of paragraph 4 
of said bill. 
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5. This defendant admits the averments of paragrph 5 
of said bill. 

6. This defendant admits the averments of paragraph 6 
of said bill. 

7. This defendant admits the averments of paragraph 7 
of said bill on information and belief except that portion of 
said paragraph which refers to the contents of 1]he deed of 
trust dated July 30, 1920, as to which averment^ reference 

is made to said deed of trust as to the terms and 
16 contents thereof. 

8. This defendant neither admits nor denies the 
averments of paragraph 8 of said hill for lack of knowledge 
and information in the premises, and requires strict proof 
thereof. 

9. This defendant neither admits nor denies the aver¬ 
ments of paragraph 9 of said hill for lack of information 
in the premises. As to that portion of said paragraph which 
avers “who assumed and agreed to pay each and all of said 
promissory notes’’ this defendant says that said averment 
amounts to a conclusion as to which this defendant is ad¬ 
vised he is not required to answer. 

10. This defendant neither admits nor denies the aver¬ 
ments of paragraph 10 of said hill for lack of information 
in the premises, and requires strict proof of the averments 
contained in said paragraph except that this defendant ad¬ 
mits that the time of payment and maturity of the notes 
mentioned in said paragraph was extended on Ju|y 30,1923 
for a period to and including July 30, 1926, hy thp terms of 
a so-called “extension slip” of that date, and th^t on July 
30, 1926 the time of payment and maturity of ^aid notes 
was extended for a period to and including July 30, 1929 
by the terms of a so-called “extension slip” of that date, 
and on July 30, 1929 the time of payment and maturity of 
said notes was extended for a period to and including July 
31,1932 by the terms of a so-called “extension slip” of that 
date, and that hy the terms of certain “extension slips” 
bearing date of July 30, 1932 the time of payment and ma¬ 
turity was extended to and including July 31, 1^35. This 
defendant admits that the various “extension sli)ps” here¬ 
inbefore referred to were all signed by the defendant 
Charles P. Gainor as “present owner of the property,” 
and that said extension slips were signed byl plaintiff 


14 MARGARET L. RAGAN VS. JUSTUS S. WARDELL, ET AL. 

17 Margaret L. Ragan as “holder of note” and that 
said “extension slips” were attached to said notes 

until on, to wit, August 23, 1925, at which time said notes 
were surrendered for payment and were paid. 

11. This defendant admits the averments of paragraph 
11 of said bill on information and belief. 

12. This defendant has no information or knowledge re¬ 
garding the averments contained in paragraph 12 of said 
bill and hence denies the same, and requires strict proof 
thereof. 

13. This defendant admits that on November 4, 1932, the 
defendant William P. Normoyle borrowed from the District 
National Bank of Washington on his promissory note the 
sum of Four thousand dollars ($4000.00) and further ad¬ 
mits that on said date the said defendant William P. Nor¬ 
moyle was indebted to the District National Bank of Wash¬ 
ington in the further sum of Two Thousand seven hundred 
thirty-eight dollars sixty-three cents ($2,738.63). This de¬ 
fendant further admits that at the time of the making of 
the loan to said defendant Normoyle of Four thousand dol¬ 
lars ($4,000.00) he deposited as collateral security the notes 
mentioned in paragraph 7 of this bill. This defendant de¬ 
nies that said collateral was deposited by the defendant 
Normoyle “in breach of his trust aforesaid” for lack of in¬ 
formation in the premises. This defendant further denies 
that at th^ time of the depositing of said notes aggregating 
Forty-five hundred dollars ($4,500.00) mentioned in para¬ 
graph 7 of this bill by the defendant Normoyle as security 
for a promissory note of Four thousand dollars ($4,000.00), 
that the District National Bank of Washington, its officers 
or directors had any notice of, or any reason to believe that 

said defendant Normoyle was not the owner of the 

18 notes, or that he deposited same in breach of any 
alleged trust referred to in said paragraph. This 

defendant further says on information and belief, that the 
said notes were accepted in good faith and without notice of 
any alleged lack of authority, or title or breach of any trust 
agreement by the defendant Normoyle, as present security 
for a loan then made to the said Normoyle in the amount of 
Four thousand dollars ($4,000.©). 

14. This defendant denies the averments contained in 
paragraph 14 of said bill for lack of knowledge in the prem¬ 
ises. 
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15. This defendant admits that the said promissory notes 
aggregating Forty-five hundred dollars ($4,50(j.00) men¬ 
tioned in said paragraph were delivered to the District Na¬ 
tional Bank of Washington by the defendant Normoyle as 
collateral security for a loan of Four thousand dollars 
($4,000.00) made to the defendant Normoyle, an<fl that said 
notes were not endorsed by plaintiff, and bore oiilv the en¬ 
dorsement of the payee without recourse. This defendant 
further admits that at the time of the transfer of the said 
notes by Normoyle to the District National Bank of Wash¬ 
ington as collateral for a loan made to him as aforesaid, 
there was attached to said notes the “extension slips” here¬ 
tofore referred to in paragraph 10 of this bill. This de¬ 
fendant denies the further averments in said paragraph 
contained except as herein specifically admitted, and re¬ 
quires strict proof thereof. This defendant particularly 
denies the averment in said paragraph contained that the 
District National Bank of Washington “had notice that the 
plaintiff and not the defendant William P. Normoyle was 
the holder of said promissory notes” and sayi that said 
notes were presented by the said Normoyle as holder, and 

were accepted in good faith by the District National 
19 Bank of Washington, its officers and agentb and with¬ 
out notice of any alleged irregularity, or breach of 
authority, as set forth in paragraph 13. 

16. This defendant admits the averments of paragraph 
16 of said bill to the effect that this defendant as Receiver 
took over said promissory notes under and subject to the 
same conditions as they were held by the District National 
Bank of Washington and further admits that said notes 
were taken over and came into his possession without the 
endorsement of plaintiff thereon, and with the various “ex¬ 
tension slips” mentioned in paragraph 10 hereof, attached 
thereto. This defendant denies the remaining averments in 
said paragraph contained for lack of information in the 
premises. 

17. This defendant neither admits nor denies the aver¬ 
ments contained in paragraph 17 of said bill for lack of 
information in the premises and requires strict ^roof there¬ 
of if same are deemed to be material. 

18. This defendant neither admits nor denied the aver¬ 
ments of paragraph 18 of the bill for lack of information 
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in the premises, and requires strict proof thereof if same 
are deemed to be material. 

19. Answering paragraph 19 of said bill, this defendant 
denies the averments contained in said paragraph for lack 
of information and knowledge in the premises except that 
he admits that it was paid to him in his official capacity as 
Receiver and as holder of the notes aforesaid the sum of 
Forty-six hundred fifty-three dollars seventy-five cents 
($4,653.75), said payments having been made by the Dis¬ 
trict Title Insurance Company, and that as a result of said 
payment to this defendant as Receiver and holder of the notes 

aforesaid said notes were surrendered to the officers 
20 and agents of said Title Company marked “paid.” 

This defendant further admits that at the time of 
the surrender and delivery of said promissory notes the 
“extension slips” referred to in said paragraph were de¬ 
tached and same are now in possession of this defendant 
and will be produced at the trial of this cause upon request. 

20. This defendant neither admits nor denies the aver¬ 
ments contained in paragraph 20 of the bill for lack of in¬ 
formation and knowledge in the premises, and requires 
strict proof thereof if same are believed to be material. 

21. This defendant denies the averments in paragraph 21 
of said bill for lack of information or knowledge in the 
premises, but admits that the plaintiff, through her coun¬ 
sel, has made demands upon this defendant, and his em¬ 
ployees, to pay over said sum of Forty-six hundred fifty- 
three dollars seventy-five cents ($4,653.75) received from 
the Title Company aforesaid, and admits that this defendant 
has refused and still refuses to pay over said sum to the 
plaintiff unless and until the balance on any indebtedness 
of William P. Normovle due and owing to said District 
National Bank of Washington, or to this Receiver, of what¬ 
soever nature or amount is fully paid. This defendant fur¬ 
ther says that the note representing the aforesaid loan of 
Four thousand dollars ($4,000.00) made by the District 
National Bank of Washington to said Normoyle contained 
a collateral agreement under which it was agreed by and be¬ 
tween the parties that upon the failure of the defendant 
as maker of said note to pay the same, the collateral thereto 
should be sold and the proceeds of such sale “to be applied 
to the payment of this and any and all obligations due or 
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which may become due by the undersigned to the holder”. 
This defendant further says that said note contained 

21 an agreement under which said collateral was pledged 
to the effect that said securities and collateral were 
pledged “as one general collateral for the whole or 

any part of this, any or all obligations due, or hereafter to 
become due, by the undersigned to the holder.” |A copy of 
a collateral form of note containing such agreement as that 
held by the District National Bank of Washington is at¬ 
tached hereto and made a part of this answer, iharked Ex¬ 
hibit A. This defendant says that by virtue of said agree¬ 
ment and by virtue of the provisions thereof relating to the 
pledge and holding of said collateral security, the defen¬ 
dant Normoyle agreed that said collateral should be held as 
general collateral for any and all indebtedness then owing, 
due, or to become due from said Normoyle to said bank; 
and that pursuant to said agreement this defendant has the 
right as Receiver of said bank to hold and apply said col¬ 
lateral or the proceeds thereof to the payment of any or 
all indebtedness or said Normoyle to said bank. Further 
answering said paragraph this defendant says there is now 
due from the defendant William P. Normoyle to the re¬ 
ceivership, the principal sum of Sixty-eight hundred fifty 
dollars ($6,850.00) together with accrued interest, charges 
and costs, which amounts are now due and owing from said 
Normoyle to said bank, and for payment of all of which this 
defendant is holding the proceeds of said collateral se¬ 
curity. 

22. Answering paragraph 22 of this bill defendant denies 
each and every averment therein contained ai^d requires 
strict proof thereof. 

23. Further answering said bill this defendant says that 
plaintiff has been guilty of such laches in the premises as 
to forever bar her from recovering in the premises from 

this defendant in this or any other action. 

22 Wherefore, having fully answered this; defendant 
prays that the bill of complaint herein filed be as to 

him dismissed, together with his proper costs. 

NORMAN R. HAMILTON 
Receiver District National 
Bank of Washington 
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District of Columbia, ss : 

Norman R. Hamilton being first duly sworn on oath de¬ 
poses and says that he is the duly appointed, qualified and 
acting Receiver of the District National Bank of Wash¬ 
ington, and as such has read the foregoing answer by him 
subscribed, and knows the contents thereof; that the things 
therein stated as true are true, and those stated on infor¬ 
mation and belief he believes to be true. 


NORMAN R. HAMILTON 
Receiver District National 
Bank of Washington 


Subscribed and sworn to before me this 10th day of De¬ 
cember, 1935. 


WM. C. LOOKER 


(Notarial Seal) Notary Public , District of Columbia 

My commission expires Feby 15 1939 


BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for Norman R. Hamilton 

22a Washington, D. C.,.19- 

$ .. 

.i .after date for value received, the undersigned 

promises to pay to.or order at the 

District National Bank of Washington 

the sum of.Dollars 

with interest at the rate of.per centum per annum, 

said interest payable as the holder hereof may demand, 
having deposited herewith and pledged as collateral secur¬ 
ity for the payment of this and any other liability of the 
undersigned to the holder hereof, the following property, 
to wit: 


the market value of which is now $.and it is 

understood and agreed by the undersigned as follows:.... 
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FIRST. That upon demand by the holder of this note 
he will at the absolute option of said holder, either deposit 
additional collateral security to the satisfaction of the 
holder, or pay on account of this note such cash sum as the 
holder may consider equivalent to any depreciation of said 
collateral below the value above fixed. 

SECOND. That the collateral herewith pledged, includ¬ 
ing any and all additions thereto or substitution^ therefor, 
together with any and all other securities and property in 
the possession of the holder (belonging to any of the parties 
liable hereon), whether pledged or left with ttye holders 
hereof for collection or safekeeping, shall be held as one 
general collateral for the whole or any part of this, any or 
all obligations due, or hereafter to become due j>y the un¬ 
dersigned to the said holder. 

THIRD. That if default be made in any of the above 
agreements, this note and any and all other obligations and 
liabilities of the undersigned to the holder hereof may, at 
the option of the holder, become immediately due and pay¬ 
able as though they, any or all of them, had matured. 

FOURTH. Upon default in payment of the principal 
hereof or interest thereon, as herein provided, or upon the 
non-performance by the undersigned of any of the agree¬ 
ments herein contained, or in the event of an application 
for the appointment of a receiver, filing of a petition in 
bankruptcy, or a general assignment by or against the 
undersigned or any party liable hereon, or of any other act 
of insolvency however indirect, the holder hereof is author¬ 
ized and empowered at its option, with or without notice, to 
sell at public or private sale, or on the stock exchange and 
deliver to the purchaser thereof the whole or ahy part of 
said collateral and any additions thereto or substitutions 
therefor, free of all trusts and claims, the proceeds of such 
sale to be applied to the payment of this, and any and all 
obligations due, or which may become due, by me under¬ 
signed to the holder, with interest, after deducting all legal 
and other costs of collection, sale and delivery. Should the 
holder hereof take any proceeding with respect ;o the col¬ 
lection of this note, or the holding or sale of said collateral, 
or any part thereof, the said holder shall be paid such addi¬ 
tional costs and expenses as may be caused thereby, includ¬ 
ing reasonable counsel fees. 
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Upon any sale by virtue hereof, the holder may purchase 
the whole dr any part of the aforesaid collateral discharged 
from any right of redemption, which is hereby expressly 
waived and released. 

FIFTH. Upon the failure to comply with any of the 
agreements herein set forth, the holder may, at his option, 
appropriate and apply to the payment of this note, or any 
other direct or contingent obligations or liabilities of the 
undersigned to said holder, whether now existing or here¬ 
after arising, any and all moneys in the hands of said holder 
on deposit or otherwise to the credit of, or belonging to 
the undersigned, whether this note or any other of said obli¬ 
gations or liabilities are due or not. 

SIXTH. To remain personally liable for any deficiency 
in the collateral security for the payment of this note and 
any and all obligations of the undersigned and to pay 
reasonable counsel fees and costs incurred by the holder in 
connection therewith, waiving any benefit, exemptions or 
privileges under any law now or hereafter to be in force. 


No. Address. 

22b No. Interest Payments When Paid. 

Amount. Paid to Inclusive. 

23 Decree Pro Confesso 

Filed December 11,1935 

*#*#*#*### 


Upon consideration of the bill of complaint filed by the 
plaintiff in the above entitled cause, and it appearing to the 
satisfaction of the Court that the defendant William P. 
Normoyle was duly served on the 18th day of November, 
A. D. 1935, and that the said defendant has failed to make 
answer to the said bill of complaint and his time so to do 
has expired, it is, by the Court, this 11th day of December, 
A. D. 1935, 

ORDERED, that the allegations of the said bill of com¬ 
plaint be and they are hereby taken as confessed as to the 
defendant William P. Normoyle. 

JENNINGS BAILEY 

Justice. 
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Final Decree Dismising Bill 
Filed April 27, 1936 


This cause came on to be heard at this terin of Court, 
and upon motion of the plaintiff, through her attorneys, for 
leave to dismiss the plaintiff’s bill of complaint as to the 
defendants hereinafter named, it is by the Court this 27th 
day of April, A. D., 1936, 

ADJUDGED, ORDERED and DECREED tiiat the bill 
of complaint herein be and the same is hereby cjlismissed as 
to the defendants, District Title Insurance Company, 
Lawyers Title Insurance Company, Washington Title In¬ 
surance Company, Charles P. Gainor, Bates Warren, Trus¬ 
tee, and William H. Sholes, Trustee, and Acacia 


24 Mutual Life Insurance Company. 

By the Court: 

JENNINGS BAILEY 

Justice. 

We consent 

BRANDENBURG & BRANDENBURG 
Attys for defts. District, 

Lawyers and Washington Title Ins Co 
Charles P. Gainor 

Bates Warren and William H. Sholes, 

Trustee, Acacia Mutual Life Ins Co. 

ARTHUR J. HILLAND 
JAS. R. MURPHY 
Attorneys for Plaintiff 

Opinion of Justice Bailey 
Filed May 18,1936 

Aside from any question whether the notes claimed by 
Mrs. Ragan continued to be negotiable so far as the original 
parties were concerned, I think that as between the guaran¬ 
tor and the holder they were negotiable by virtue of the 
extension slips attached to the notes. They were in the 
possession of the agent, Normoyle, by the authority of their 


22 MARGARET L. RAGAN VS. JUSTUS S. WARDELL, EX AL. 

owner, and as, in my opinion, there was nothing on the 
face of the papers to charge the bank with notice of the 
lack of authority on the part of Normoyle, the bank took 
them as a bona fide purchaser for value and wdthout notice. 
I think too that the bank is entitled to retain them also to 
secure the balance of Normovles former indebtedness. 

The bill should be dismissed with costs. 

BAILEY, 

J. 

25 Exceptions 

Filed May 23,1936 

**#*###*#* 

Now comes the plaintiff and notes exceptions as follows: 

1. To the court’s ruling that the notes were negotiable 
as between the guarantor and the holder at the time they 
came into the bank’s hands. 

2. To the court’s ruling that the extension slips attached 
to the notes continued the negotiable character of the notes 
as between the guarantor and the holder. 

3. To the court’s failure and refusal to rule, as requested 
by the plaintiff, that the notes had lost their character as 
negotiable instruments before they were acquired by the 
bank. 

4. To the court’s failure and refusal to rule, as requested 
by the plaintiff, that the negotiable character of the notes 
could not be revived or continued by the extension slips, 
which were merely simple contracts and non-negotiable in 
character. 

5. To the court’s failure and refusal to rule, as requested 
by the plaintiff, that the notes were non-negotiable when 
acquired by the bank, and that the case is governed by the 
decision in District National Bank v. Trimble, 46 App. D. 
C. 319. 

6. To the court’s ruling that the bank obtained title to the 
notes as against the owner, the plaintiff, because she author¬ 
ized possession of the notes in Normoyle and there was 
nothing on the face of the notes to show his lack of 
authority. 

7. To the court’s ruling that the notes could be negotiated 
without the plaintiff’s endorsement. 
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26 8. To the court’s failure and refusal to rule, as 

requested by the plaintiff, that mere possession in 
Normoyle would not create an estoppel. 

9. To the court’s ruling that the bank took the notes as a 
bona fide purchaser for value and without notice. 

10. To the court’s failure and refusal to rule, as requested 
by the plaintiff, that the extension slips attached to the 
notes, pencil notations of Mrs. Ragan’s name, and erasures 
on the backs of the notes, constituted notice, as a matter 
of law, of Mrs. Ragan’s ownership of the notes 

11. To the court’s finding that the defendant sustained 
the burden of proving that the bank took the notes without 
notice of Mrs. Ragan’s ownership. 

12. To the court’s ruling that the defendant is entitled 
to retain the notes also to secure the balance of Normoyle’s 
former indebtedness. 

13. To the court’s ruling that the bill should be dismissed. 

JAMES R MURPHY 
ARTHUR J. HILLAND 
Attorneys for Plaintiff. 


Final Decree Dismissing Bill of Complaint 
Filed May 29,1936 


This cause came on to be heard at this term of Court, 
and thereupon after trial, and upon consideration thereof 
it is by the Court this 29th day of May, A. D. 19^6, 

ORDERED and DECREED that the bill of com- 
27 plaint herein be and the same hereby is dismissed as 
to the defendant Norman R. Hamilton, Receiver of 
the District National Bank of Washington, with his costs. 

JENNINGS BAILEY 


No objection as to form: 

ARTHUR J. HILLAND 
JAMES R MURPHY 

The plaintiff, by her attorneys, excepts to the entry of 
the foregoing decree, and said exception is hereby allowed; 
and plaintiff in open Court notes an appeal to tjie United 
States Court of Appeals for the District of Columbia, which 


24 MARGARET L. RAGAN VS. JUSTUS S. WARDELL, ET AL. 


said appeal is hereby allowed and bond on appeal for costs 
in the snm of $100.00, or in lieu thereof a deposit of $50.00 
in cash with the Clerk of the Court. 

JENNINGS BAILEY 


Memorandum 


JUNE 15, 1936 

Bond ($100) of plaintiff on appeal approved and filed. 


28 Assignment of Errors 

Filed June 18,1936 

#*####**** 
The Court erred: 

1. In ruling that the notes were negotiable as between the 
guarantor and the holder at the time they came into the 
bank’s hands. 

2. In ruling that the extension slips attached to the notes 
continued the negotiable character of the notes as between 
the guarantor and the holder. 

3. In failing and refusing to rule, as requested by the 
plaintiff, that the notes had lost their character as negoti¬ 
able instruments before they were acquired by the bank. 

4. In failing and refusing to rule, as requested by the 
plaintiff, that the negotiable character of the notes could 
not be revived or continued by the extension slips, which 
were merely simple contracts and non-negotiable in char¬ 
acter. 

5. In failing and refusing to rule, as requested by the 
plaintiff, that the notes were non-negotiable when acquired 
by the bank, and that the case is governed by the decision 
in District National Bank v. Trimble, 46 App. D. C. 319. 

6. In ruling that the bank obtained title to the notes as 
against the owner, the plaintiff, because she authorized 

possession of the notes in Normoyle and there was 

29 nothing on the face of the notes to show his lack of 
authority. 

7. In ruling that the notes could be negotiated without the 
plaintiff’s endorsement. 
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8. In failing and refusing to rule, as requested by the 
plaintiff, that mere possession in Normoyle would not create 
an estoppel. 

9. In ruling that the bank took the notes as a bona fide 
purchaser for value and without notice. 

10. In failing and refusing to rule, as requested by the 
plaintiff, that the extension slips attached to the notes, 
pencil notations of Mrs. Eagan’s name, and erasures on 
the backs of the notes, constituted notice, as a matter of 
law, of Mrs. Eagan’s ownership of the notes. 

11. In finding that the defendant sustained the burden of 
proving that the bank took the notes without notice of Mrs. 
Eagan’s ownership. 

12. In ruling that the defendant is entitled 1;o retain the 
notes also to secure the balance of Normoyle’s former in¬ 
debtedness. 

13. In ruling that the bill should be dismisse^. 

JAMES R. MUfePHY 
ARTHUR J. HOLLAND 
Attorneys for Plaintiff . 

Service of a copy of the above assignment of errors is 
hereby acknowledged this 18th day of June, 19&6. 

BEICE CLAGGETT 

Attorneys for Defendant 
Norman R. Hamilton , Receiver. 

30 District Court of the United States for the 

District of Columbia 

Monday, August 3, 1936 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

##*####### 

Come now the parties hereto by their respective attorneys 
of record, and thereupon, the plaintiff by her attorneys 
presents to the Court here Statement of Evidence taken 
at the trial of this cause, and prays that the s^me be signed 
and made of record, nunc pro tunc, which is hbreby accord¬ 
ingly done. 

JENNINGS SAILEY, 

Justice . 
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31 Designation of Record 

Filed June 18,1936 

********** 

Now comes Margaret L. Ragan, the appellant in the 
above entitled cause, and designates the parts of the record 
which she desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. The bill of complaint. 

2. The answer of the defendant Norman R. Hamilton, 
Receiver, and exhibit. 

3. Decree pro confesso taken against the defendant Wil¬ 
liam P. Normoyle. 

4. The consent decree dismissing the bill as to the defen¬ 
dants, District Title Insurance Company, Lawyers Title 
Insurance Company, Washington Title Insurance Com¬ 
pany, Charles P. Gainor, Bates Warren, Trustee, William 
H. Sholes, Trustee, and Acacia Mutual Life Insurance 
Company. 

5. The final decree dismissing the bill as to the defendant 
Norman R. Hamilton, Receiver, with the entry thereon 
showing the plaintiff’s exception thereto and notation in 
open court of an appeal to the United States Court of 
Appeals for the District of Columbia, and the court’s order 

fixing the bond on appeal for costs in the sum of 

32 $100.00 or in lieu thereof a cash deposit of $50.00 
with the clerk of the court. 

6. The court’s opinion. 

7. Exceptions filed by the plaintiff. 

8. Memorandum of the filing and approval of the plain¬ 
tiff’s cost bond. 

9. Statement of evidence. 

10. Assignment of errors. 

11. This designation of record. 

JAMES R. MURPHY 
ARTHUR J. HILLAND 
Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 18th day of June, 1936. 

1 BRICE CLAGETT 

Attorneys for Defendant Norman 
R. Hamilton, Receiver. 
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District Court of the United States for 
District of Columbia. 


the 


United States of America, 
District of Columbia, ss: 


I, Charles E. Stewart, Clerk of the District Cclurt of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 32, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of whibh is made 
part of this transcript, in cause No. 60069 in Equity, 
wherein Margaret L. Ragan is Plaintiff and Norman R. 
Hamilton, Receiver of District National Bank, a national 
banking corporation, et al are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 21st day of September, 1936. 

C. E. STEW ART, 

(Seal) Clerk. 

34 Submitted Aug. 3/1936 

Jennings Bailey, 

Justice 

In the Supreme Court of the District of Colombia 
Holding an Equity Court 
Equity No. 60,069 
Margaret L. Ragan, Plaintiff, 
vs. 

Norman R. Hamilton, Receiver, etc., Defendant. 

Statement of Evidence 

At the hearing of the above entitled cause oA Monday, 
April 27, 1936, and on Friday, May 1, 1936, before Mr. 
Justice Jennings Bailey, the following proceedings were 
had, evidence offered and given, rulings made by the Court, 
and exceptions taken by the plaintiff and not^d by the 
Court. 
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To maintain the issues on her part joined, the plaintiff 
offered in evidence the following: 

Plaintiff’s Exhibit No. 1, being the following six prom¬ 
issory notes: 

(Here follow photostats marked pages 35, 36, 37 and 38) 

The signatures of the maker and endorsers were ad- 
39 mitted. The notes were received in evidence with¬ 
out objection. 

Plaintiff’s Exhibit No. 2, being the following nine ex¬ 
tension slips: 

(Here follow photostats marked pages 40, 41 and 42) 

The signatures thereon of Charles P. Gainor, the 
43 then owner of the property, and the plaintiff, Mar¬ 
garet L. Ragan, were admitted. The extension slips 
were received in evidence without objection. 

Plaintiff’^ Exhibit No. 3, being a certified copy of deed 
dated April 30, 1923, from Bates Warren, executor under 
the last will and testament of John L. Warren, deceased, 
and Annie Kirkland Warren, devisee under said last will 
and testament, as grantors, to the defendant Charles P. 
Gainor, as grantee, of Lots 14 and 15 in Square 1887, City 
of Washington, District of Columbia, recorded in the Office 
of the Recorder of Deeds for the District of Columbia, on 
June 2, 1923, in Liber 4965, folio 306, which said deed was 
received in evidence without objection. 

Plaintiff’s Exhibit No. 4, being certified copy of deed of 
trust dated July 30, 1920, by and between John L. Warren 
and Annie K. Warren, his wife, as grantors, and Bates 
Warren and William H. Sholes, trustees, as grantees, secur¬ 
ing, afnong others, promissory notes of said John L. War¬ 
ren numbered 13 to 18 (Plaintiff’s Exhibit No. 1) on Lots 
14 and 15, Square 1887, recorded in the Office of the Re¬ 
corder of Deeds for the District of Columbia on August 16, 
1920, in Liber 4422, folio 50, which said deed of trust was 
received in evidence without objection. 

It was admitted in open court by counsel for the respec¬ 
tive parties that the plaintiff acquired ownership of each 
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Law Kmoiterfitaok No. 26-11 


Mote BrtfWW 

**»• 



Washington, D. C, 30. 192 Z 

Z\)t Ctmc of |)apment of the note of 

.John.k.Wetrren.. 

$ 4500 • . which matures 

J.U.J.X . 3.Q. 1923 , Secured by Deed of 

trust on lots 1.4 - . 15 , Square 

...188 Z.,is hereby extended to 

. .July.. .30....... . 192 6 * with interest 

thereon at the rate of .£ix.. per cent 

per annum; pay able £en>x. annually 

until paid . 

Said note and Deed of Trust securing the 
same are to remain otherwise unqualified 
and in full force . 
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bf io»................ 


Washington , D. C... 

3Ttme of of the note of 

.Cteso..Po..Gaiiibrp.. 

5^.SOOoOO ^rr.m-r^--^----.. which matures 

... July...3Q^. 192...b, Secured by Deed of 

Trust on lots.. J4 JkLi.5., Square 


1887 


is hereby extended to 


.July. .30.* ...l$£9i. 192 , with interest 

i 

thereon at the rate of. —six-- cen t 

per annum; payabU . -. annually 

i 

until paid . 

Said note and Deed of Trust securing the 
same are to remain otherwise unqualified 
and in full forcedly, 


Owner of Property . 





)lder of Noti 


I . 

The time of payment of the annexed note of 

.„Gliss.*.-£a._Gaixxftr——|_._ 

—. lor $ 4,500**.___ 


secured by deed of trust on 


__l-14.Jfc.JL5._ 

Square_1387_ 

is hereby extended to.- July 1 £1 _ 

--—1332.. 


with interest thereon at the rate of_— 


per cent per annum, payable semi-annually, 
and in consideration of the consent thereto 

* * I 

by the present holder of the note 1 hereby 

we 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand, notice or protest. Said 
note and the deed of trust securing same to 
remain otherwise unimpaired and in full 
force and effect. 



Present 

//•v / •'"7 


of Property. 




For and in‘consideration of the assump¬ 
tion and guarantee of payment of the within 
note and interest thereon at the rate above 
mentioned, the extension above set forth is 
hereby agreed to. .z S? /? 

/] Holder of Note. f 

_ " Co*’ 4T.ro 


1N-U-2BS.B. 
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Washington, D. C.,.— .7/.?.?/.?? . 

die dose of $apmtnt of the annexed note 
of. . 

for $. ...l.QQ.Q.y.QQ., Secured by Deed of 

Trust on . lots... L4 r .15., SgwareA.8® 

is hereby extended to... *J.Uly...3.1.*... 1955... 
with interest thereon at the rate of..3$?. 
per annum, payable semi-annually; and in 
consideration of the consent thereto by the 

present holder of the note,.. .X.. hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand , notice, or protest, and 
hold., myself . bound for the payment 

thereof. 

The note and Deed of Trust securing same 
to remain otherwise unimpaired and in full 
force. 

...a 

Present Owner of Property . 

For and in consideration of the assumption 
and guarantee of the payment of the within 
note as above, the extension there mentioned 
is hereby agreed to. 



Washington, D. C.,..7./..?.PZ3?.. 

die Sane Of $apment of the annexed note 

* * 

of. ..-..;. 

for $ .lPGO.GO.;., Secured by Deed of 

Trust on .fots...X.4*.15^ Square. X887. 

is hereby extended toJ.uXy .31^. 1935 .... 
with interest thereon at the rate of..3$° . 
per annum, payable semi-annually; and in 
consideration of the consent thereto by the 

present holder of the note,.. .I.. hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand, notice, or protest, and 

hold . /M.self . bound for the payment 

thereof. 

The note and Deed of trust securing same 
to remain otherwise unimpaired and in full 



Present Owner cf Property. 


For and in consideration of the assumption 
and guarantee of the payment of the within 
note as above, the extension there mentioned 




Washington, D. C., .7/30/32. 


die Stmt Of Sfapment of the annexed nkte 


of.. 


for%..I.Q.O.Q.9.O.O. .. Secured by Deed of 

Trust on .ZotS... 14 >15, Square.X^i .. 

is hereby extended to. J u ] y . 31, 19 3 
with interest thereon at the rate of... 6$. 
per annum, payable semi-annually; and in 
consideration Of the consent thereto by th* 

present holder of the note ,.I. hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without defnand, notice, or protest, and 

hold .my.S.e.lf bound for the payment 

thereof. 

The note and Deed of Trust securing same 
to remain otherwise unimpaired and in full 
force - 



Present Owner of Property 

For and in consideration of the assumption 
and guarantee of the payment of the within 
note as above, the extension there mentioned 
is hereby agreed to. 



C4. .. 

* - / 
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1 ' J.m ■ ' ' ‘ 

4W 

Washington, D. C., .. Washington, D. C., .. 

®be Wmt of ^papment of the annexed note ®f)t ftintt of payment of the annexed note 

of... ... of. . 


for $ 500,00. , Secured by Deed of 

Trust on .lots...!4>15, Square ..1587. 

is hereby extended to...JV^V. . 511935. 
with interest thereon at the rate of... &J9 . 
per annum, payable semi-annually; and in 
consideration of the consent thereto by the 

present holder of the note, ... .1. hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand, notice, or protest, and 
hold my S elf. ...bound for the payment 
thereof. 

The note and Deed of Trust securing same 
to remain otherwise unimpaired and in full 
force. 



for $..500..0Q ., Secured by Deed of 

Trust on . lotZ...X4+ 1.5, Square. 1.887 

is hereby extended fo...Jul.y... 31.S.t1935 
with interest thereon at the rate of...5$> 
per annum, payable semi-annually; and in 
consideration of the consent thereto by the 

present holder of the note , j.I.. hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand, notice, or protest, and 

hold .wy.seIf ..bound for the payment 

thereof. 

The note and Deed of Trust securing same 
to remain otherwise unimpaired and in full 
force. 



vy 


Present Owner of Property . 

For and in consideration of the assumption 
and guarantee of the payment of the within 
note as above, the extension there mentioned 
is hereby agreed to. 



ANO SOLO BT TH* law RCPOMTCR HTf. CO SIS FIFTH ST * W WASH. O C 


Present Owner of Property . 

For and in consideration of the assumption 
and guarantee of the payment of the within 
note as above, the extension there mentioned 
is hereby agreed to. 




e. 
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Mott Extension 

Washington, D. C., .7/^.9/ 

Wot JEimt Of 5apment of the annexed note 

of. ... 

for $.5Q0., OQ ., Secured by Deed qf 

Trust on .Zof&.. 14,15, Square. 1887 

is hereby extended to ..July 31.,. 1935 
with interest thereon at the rate of 6$ 
per annum, payable semi-annually; and in 
consideration of the consent thereto by the 

present holder of the note, I . hereby 

renew, assume and agree to pay the within 
note and interest thereon at the rate afore¬ 
said, without demand, notice, or protest. and 
hold... myself . ...bound for the payment 
thereof. 



The note and Deed of Trust securing same 
to remain otherwise unimpaired and in full 


force. 




Present Owner of Property. 

For and in consideration of the assumption 
and guarantee of the payment of the within 
noteas above, the extension there mentioned 
is hereby agreed to. 


MAOC ANO SOLOWT TMC LAW R£PORTIAPTO. CO. S1» FIFTH ST. N W. WASH O.C 
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and all of the foregoing promissory notes, described as 
Plaintiff's Exhibit 1, on or about August 1, 192p. At the 
time of her purchase of them they were endorsed in blank 
by the original payees and delivered to the plaintiff. At 
or about the time that the plaintiff acquired the notes, the 
defendant Gainor became the owner of the real ebtate upon 
which the notes were secured. His deed (Plaintiff's Exhibit 
3) being from the widow and executrix of the estate 
44 of John L. Warren, deceased, the original maker of 
the notes and the owner of the property ujpon which 
the notes were secured. In July, 1923, when the notes 
matured for payment, the defendant Gainor obtained from 
the plaintiff a three year extension of time for the payment 
of the notes. An extension slip in the form dejscribed as 
Plaintiff's Exhibit No. 2 was signed by the defendant 
Gainor, as the owner of the property, and by thb plaintiff, 
as the holder of the notes. The extension slip was then 
attached to the notes and made a part of them and re¬ 
mained attached to the notes until August, 1935. Every 
three years thereafter, that is, in July, 1926, July , 1929, and 
July, 1932, the time of payment was extended ir. the same 
way and each time the extension slips were signed by the de¬ 
fendant Gainor, as the owner of the property, and by the 
plaintiff, as the holder of the notes, and the extension slips 
were fastened to the notes and remained a part of them until 
August, 1935. In all, nine such extension slipb were at¬ 
tached to the notes. The defendant William P. Normoyle 
was in the real estate business in the District of Columbia 
in October, 1932. The plaintiff, an elderly widow, entrusted 
the notes to Normoyle, who was her agent and had made 
some investments for her. In November, 1932, the defen¬ 
dant Normoyle, in breach of his trust, hypothecated the 
notes at the District National Bank for a personal loan of 
$4,000. At the time the notes were accepted by the Dis¬ 
trict National Bank as collateral from Normoyl^, all nine 
of the extension slips were attached to the not^s. There 
was nothing on the notes showing that the defendant Nor¬ 
moyle had any interest in them, and so far as appeared 
from the face of the notes, he was an entire stranger to 
them. The notes were in the same condition when they 
came into the hands of the defendant Norman R. Hamilton, 
as Receiver of District National Bank. The plaintiff did 
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not learn of Normoyle’s breach of trust and did not 

45 know that the bank or its Receiver held the notes 
until August, 1935. She learned the facts in this 

way: In late July or August, 1935, she received a telephone 
call from the defendant Gainor, requesting her to deliver 
the notes to the defendant title companies for payment, he 
having arranged for a new loan through the defendant 
Acacia Mutual Life Insurance Company. Attempting, 
through her niece, a Mrs. Stewart, to obtain the notes from 
Mr. Normoyle, she learned that they were at the District 
National Bank. The plaintiff w’as requested by the defen¬ 
dant Hamilton, as Receiver of the District National Bank, 
to file a written claim for the notes, which she did. While 
she was awaiting action on her claim, the Receiver’s office 
sent the notes to the title company and received $4,653.75, 
representing the principal and accrued interest on the 
notes, that is, interest from January, 1935, to the date of 
payment, and marked the notes “Paid.” Before the notes 
were presented to the defendant title company for payment, 
the defendant Hamilton or a member of his staff detached 
from the notes each and all of the nine extension slips. Later 
the Receiver denied her claim to the proceeds of the notes 
as well as to the notes themselves, and he is still holding 
the proceeds of the notes in a separate fund for application 
to the loans made by the bank to Normoyle. The interest 
on the notes was regularly paid to the plaintiff by the de¬ 
fendant Gainor for more than two years after the notes 
came into the hands of the bank and its Receiver. During 
those years her ownership of the notes and right to the in¬ 
terest on them was not raised by either the bank or its 
Receiver. 

Thereupon, the plaintiff, Margaret L. Ragan, being first 
duly sworn, testified, in substance, on her behalf on direct 
examination, that she resides at 1815 Irving Street, N. W., 
Washington, D. C., is a housewife, and sixty-five 

46 years of age. Plaintiff’s Exhibit No. 1, being the six 
promissory notes, was handed to the witness, who 

identified them and testified that she acquired the notes in 
1920, and that she never sold the notes or otherwise dis¬ 
posed of them. Plaintiff’s Exhibit No. 2, being the nine 
extension slips, was handed to the witness, who identified 
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the signatures of the defendant Charles P. Gainor and her 
own signatures appearing thereon. The witness testified 
that she never gave William P. Normoyle any authority to 
use the notes as collateral security for a personal loan to 
himself from the District National Bank; that she did not 
know the notes were in the District National IBank; that 
she thought they were in Mr. Normoyle’s trust box for 
her; that she did not know the notes were in the hands of 
the defendant Norman R. Hamilton, as Receiver of District 
National Bank, until the defendant Gainor called her on the 
phone, late in July or early in August, 1935, stating that he 
wanted to pay off and that he granted his notes; that when 
she went to get his notes, she could not get them; that pre¬ 
vious to that time she always had been receiving the in¬ 
terest on the notes regularly; that the last payment of the 
interest she received was in January, 1935; that she re¬ 
ceived the interest payment from the defendant Gainor, 
who paid it directly to her; that he came up after office 
hours and paid her; that he might have been some days 
late, but he came up to her home after office hours. The 
witness’ attention was called to Plaintiff’s Exhibit No. 1, 
and specifically to the back of one of the promissory notes, 
on which there was written in pencil the words jand letters 
“M. L. Regan,” and when asked whether oij not those 
words and letters were in her handwriting, she testified that 
they were not. 

On cross examination, the plaintiff was handed a letter, 
Defendant’s Exhibit No. 3, and testified that it contained 
her signature. The letter was offered in evidence by 
47 the defendant and received without objection, and 
read as follows: 

“No. 1815 Irving Street, Northwest . 

Washington, D. C., October 27, 1932 

“Security Savings & Commercial Bank, 

9th & G Sts., northwest, City 

Gentlemen: 

“You are hereby authorized by me to turn over to Wm. 
P. Normoyle, notes owned by me and held by you as col- 
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lateral viz.: $4500 notes of John J. Warner, secured on lots 
14 and 15 in Square 1887, including all papers in connection 
with the loan. , 

4 4 He is authorized by me to pay off my note dated October 
7,1932 of $2550. including- accrued interest to date of settle¬ 
ment. 

4 4 Thanking you for past courtesies, I remain 

4 4 Yours very truly, 

(Signed) MRS. MARGARET L. RAGAN.’’ 

F. G. A. 

44 Rec’d. above notes and papers 
WM. P. NORMOYLE, 

Oct. 31/32 7 7 

It was stipulated and agreed by and between counsel for 
the plaintiff and the defendant Norman R. Hamilton, Re¬ 
ceiver, in open court, that the notes mentioned in the letter 
were the notes described as Plaintiff’s Exhibit No. 1. The 
witness further testified that the letter was brought to her 
by a gentlemen in Mr. Normoyle’s office, and that she 
signed it and delivered it to him; that she delivered the 
letter on October 27, 1932; that the first she heard of the 
fact that Normoyle did not have the notes in his possession 
was in August, 1935; that between October, 1932, and Au¬ 
gust, 1935, she thought the notes were with Normoyle; that 
she had no reason to suspect him and not a doubt in the 
world that he did not have them in his office; that he kept 
the notes with her authority during that period. 

48 Oh re-direct examination the witness testified that 
prior to the time these notes were called in for pay¬ 
ment there has been no controversy between her and any¬ 
body else with respect to their ownership, and the con¬ 
troversy between her and the Receiver did not arise until 
that time. On re-cross examination the witness testified that 
she left the notes with Normoyle because she regarded him 
as a responsible person. 

Thereupon, to maintain the issues on his part joined, the 
defendant Norman R. Hamilton, Receiver of the District 
National Bank, offered in evidence Defendant’s Exhibit 
No. 1, being the original of the note dated January 24, 1935, 
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made by the defendant William P. Normoyle and payable 
one month after date to the order of Hamilton National 
Bank, in the sum of $3,000 with 6% interest, which said 
note showed on its face that it was secured by the following 
collateral: 

$3500.00 Notes of F. A. Genau dated 2/1/27 extended to 
2/1/36—secured by first deed of trust on Lot 21, 
Square 424 

Value $23,500.00 Notes #5-6-7-19-20 of 20 

1st Tr. 13,500.00 

Equity $10,000.00 

The back of the note contained an endorsement in blank 
without recourse by the Hamilton National B^,nk. The 
note was received in evidence without objection. 

Defendant’s Exhibit No. 2, being a note dated March 25, 
1935, made by the defendant William P. Normoyle and 
payable one month after date to the order of the Hamilton 
National Bank in the sum of $3850.00, with 6% interest, 
showing on its face that it was secured by the following 
collateral: 

$4500.00 Notes of John J. Warren, Lots 14-15, Square 
1887, First Trust Notes dated 7/30/20, extended to 7/30/35 
and assumed by C. Preston Gainor #13/18 of 36 
The back of the note contained an endorsement in blank 
without recourse by the Hamilton National Bank. 
49 The note was received in evidence without objection. 

Defendant’s Exhibit No. 3, being a letter dated 
October 27, 1932, from the plaintiff, Margaret L. Ragan, 
to Security Savings & Commercial Bank, copy of which is 
hereinbefore set forth. 

Defendant’s Exhibit No. 4, being a bank record showing 
that on November 5,1932, notes of J. L. Warren, as maker, 
in the amount of $4,500.00, due July 31, 1935, interest pay¬ 
able semi-annually, secured on Lots 14 and 15, Square 1887, 
known as the bank’s item No. 406, came into tjie bank in 
the name of William P. Normoyle, as the ownfer thereof. 
The record was received in evidence without objection. 
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Defendant’s Exhibit No. 4-a, being the following liability 
sheet of William P. Normoyle: 

(Here follows photostat marked page 50) 

51 Prior to the beginning of the taking of evidence, 
the following, among other things, occurred: 

Mr. Clagett: I take it, if we are not a little out of order, 
that we may have a stipulation, since counsel has stated in 
his opening statement, that these extension slips were phys¬ 
ically attached. 

Mr. Hilland: The answer admits it. 

Mr. Clagett: It says 44 attached.’’ They were attached 
physically. 

Mr. Hilland: Yes. I offer them in evidence. May we 
have them marked? 

The Court: Yes. 

(The documents under consideration were thereupon 
received in evidence and were marked by the reporter 
44 plaintiff’s Exhibit No. 1” and 44 plaintiff’s Exhibit No. 
2” and we returned to the custody of Mr. Hilland). 

52 Mr. Clagett: How about the notes that were in the 
bank at the time the loan was negotiated? 

Mr. Hilland: I do not know which one vou mean. You 
mean Mr. Normoyle’s note? 

Mr. Clagett: Yes. 

Mr. Hilland: I have never seen that, if your Honor please. 

Mr. Clagett: May it please the Court: Might we have a 
stipulation that on this note on which there is a balance still 
owing of $1,775 that is the balance claimed in order to take 
the amount realized on these notes? 

Mr. Hilland: I have not any objection to it going in evi¬ 
dence. I do not think it cut any figure one way or the other. 

Subsequently, the following occurred: 

Mr. Clagett: Yes. In order to keep the record straight, 
I was going to have one of the officials of the bank put it 
in. This (indicating) is what we call a 44 liability sheet”. 
It contains the original $4,000, the date, etc, and then shows 
the continuity down to this particular note. I think we 
might put it in evidence at the same time. 

Mr. Hilland: I do not see any particular objection to that. 
As I understand it, it is admitted in their answer that this 
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n the face 


previously 
Cashier of 


other indebtedness was a pre-existing one, and that this 
note, although it is subsequently dated, actually (represents 
that previously existing debt? 

Mr. Clagett: Yes, we have admitted ij;. I think 

53 the Court should have some sort of proof j of it. 

Mr. Clagett: When you get to reading the case, 
where you are talking about a $4,000 note and here you 
have $3,750, the connection is not quite clear d 
of the record. 

The Court: Put it in evidence, then. 

(The documents under consideration were thereupon re¬ 
ceived in evidence and were marked by the reporter “Defen¬ 
dant’s Exhibit No. 1” and “Defendant’s Exhibit No. 2” 
and were returned to the custody of Mr. Clagett) 

Subsequently, Hilleary J. Offutt, Jr., who had 
testified that in 1932 he was Vice-President and 
the District National Bank, being on the stand, the follow¬ 
ing occurred: 

Q. (By Mr. Hilland) On November 4,1932, or before that 
date, did you ask Mr. Normoyle when he acquired these 
notes, referring to Plaintiff’s Exhibit No. 1 and 
Exhibit No. 2? A. No. 

Mr. Claggett: If you are going to ask him that, 
ought to show him them. He does not know whht the num¬ 
bers are. 

(Mr. Hilland handed some paper writings to the witness). 

The witness: These are the notes I looked at. 

By Mr. Hilland: 

Q. I present you with plaintiff’s Exhibits Nds. 1 and 2. 
A. Yes, sir, No. 1. 

Q. I ask you if on November 4, 1932 or before that date, 
you asked Mr. Normoyle when he acquired those 

54 notes? A. (After looking at the paper Writings in 
question). I do not recall asking him any such ques¬ 
tion. He said they were his property. 

The defendant called as a witness Raymond P. 

55 Lochte, who, being first duly sworn, testijfied in sub¬ 
stance that he is employed as assistant td the defen¬ 
dant Norman R. Hamilton, Receiver of District National 
Bank, and has been so employed since November 6, 1933; 
that in the year 1932 he was employed as Assistant Cashier 


Plaintiff’s 


I think you 
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of the District National Bank and was also the Credit 
Manager of the hank, and was familiar with practically all 
of the notes of the bank; that he knew that a loan was made 
to Normoyle in 1932, but he did not make the loan himself; 
that at that time the extension slips (Plaintiffs Exhibit 
No. 2) were attached to the original real estate notes (Plain¬ 
tiffs Exhibit No. 1); that they were staple to the notes; 
that he removed the extension slips because he was told, 
before the title company paid the notes, that the real estate 
notes had been taken by Normoyle without the owner’s con¬ 
sent, and the question then was brought up about the ex¬ 
tension slips, and he felt that they would probably be of 
some importance, so he asked the representative of the title 
company if he objected to the witness’ taking them oft, and 
the representative of the title company said he did not, so 
he took them off and put them in a vault, so they would be 
sure to have them if any trouble came up; that he learned 
of the interest of Mrs. Ragan in these notes about two days 
before the title company paid them; that was in the latter 
part of 1935; that before that time he did not have any 
knowledge of the interest of Mrs. Ragan in the notes. 

On cross examination the witness testified that he did 
not make the loan to Normoyle and did not recall that he 
had anything to do with it, and did not know who did make 
the loan. 

The defendant called as a witness William Owen Rabbit, 
who being first duly sworn, testified, in substance, that he 
is employed by the Hamilton National Bank in its New 
Accounts and Information Department, and in 1932 he was 
employed by the District national Bank as Real Es- 
56 tate Teller. The witness was handed Defendant’s 
Exhibits 4 and 4-a, and testified that they vrere the 
record of all the real estate notes that came in the bank, 
where the owner left them for collection or where they were 
put up as collateral to other notes. The witness’ attention 
was called to the entry of November 6, 1932, and he said 
that it meant that Mr. Normoyle, as owner, either left the 
notes there for collection or offered them as collateral; 
that he did not have any personal contact with Mr. Nor¬ 
moyle in connection with the loan and that he has no knowl¬ 
edge of the transaction. On cross examination the witness 
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testified that the bank record handed to him showed that 
the collateral came into the bank on November 6. 

Thereupon, both sides rested the case, and final argu¬ 
ments were heard. 

Thereafter, on Tuesday, April 28, 1936, at the informal 
request of counsel for the defendant Norman R. Hamilton, 
Receiver, the cause was reopened and came on for further 
hearing on Friday, May 1, 1936, before Mr. Justice Bailey. 

Thereupon, the defendant called as a witness HiUeary L. 
Offutt, Jr., who, being first duly sworn, testified that he is 
employed in the insurance business; that in November of 
1932, he was employed as Vice President and Cashier of 
the District National Bank; that his duties consisted of 
general details of the bank, handling loans, and securing 
some loans; that he knew Mr. William P. Normoyle, who 
had been a customer of the bank for quite a lon^ time, and 
that from time to time he used to borrow on collateral, but 
he does not remember any exact date; that most of the 
time the collateral was first trust notes. The wi tness was 
shown Defendant’s Exhibits No. 4 and 4-a, and testified 
that he was familiar with the documents; that he can recol¬ 
lect that he made the $4,000 loan to Normoyle late 
57 in the fall of 1932 with the approval of one or two 
other officers, secured with first trust notes; that he 
does not recall any other loan of $4,000 to Mr. Normoyle; 
that he handled so many real estate notes at that; time that 
he could not say that these notes, referring to Plaintiff’s 
Exhibit No. 1, are the notes that he accepted from Normoyle 
as collateral; that when he made the loan and was handling 
the loan for Normoyle in connection with the otHer officers 
of the bank, he carefully checked the notes offered as col¬ 
lateral to see that they were first trust notes and recorded 
against the property in question; that he had been dealing 
with Mr. Normoyle for a period of about ten or twelve 
years, maybe longer; that Normoyle quite frequently bor¬ 
rowed on first trust notes, sometimes temporarily and some¬ 
times for quite a long period; that Normoyle brought them 
in, offered them for collateral, and that there }iever was 
any question raised as to who owned them other than him¬ 
self, and he had every reason to believe that they were Nor¬ 
moyle’s property, and there was nothing about ihis trans¬ 
action that led him to believe that the notes did hot belong 
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to Normoyle. On cross examination the witness testified 
that he did not remember on what date or what time of day 
Normoyle first came into the banking- rooms and asked for 
this loan or whether or not he was alone, though he usually 
came to see him alone; that when Normoyle called to see 
him with reference to making the loan, he told Normoyle 
he would have to discuss it with other officers of the bank. 
He did not remember whether Normoyle had with him at 
that time the notes which he wanted to deposit as his col¬ 
lateral, though he usually brought his collateral with him 
when he asked for a loan; that he does not recall that Nor¬ 
moyle exhibited the collateral to him at that time, but that 
Normoyle would have had to exhibit it before he consum¬ 
mated the loan; that he does not recall who was the 
58 maker of the note submitted by Normoyle, or the date 
of the notes, or on what date they matured, or on what 
property they were secured, or whether or not there were 
any extension slips attached to them; that Normoyle some¬ 
times brought notes with extension slips, some without, if 
they had not matured; that he does not remember anything 
about the collateral Normoyle offered; that he does not 
know whether John L. Warren was living on November 4, 
1932; that he knew him very well in his lifetime; that he 
knows his brother, Bates W^arren, very well, and he thinks 
John L. Warren was dead at that time; that he did not 
make any investigation of John L. Warren at that time; 
that it was not their business to investigate the property 
or to see whether it was worth the notes offered; that he did 
not know on what property the notes were secured; that it 
was the bank’s custom, wlien Normoyle or anybody else 
submitted first trust notes, to have them checked up either 
through a title company or on the court records to see 
whether they were the genuine first trust notes described 
in the original deed of trust; that he was unable to state 
whether or not on November 4, 1932, or before that date, 
he made an examination of the title to Lots 14 and 15 in 
Square 1887 in the City of Washington; that he does not 
know the defendant Charles P. Gainor; that he never made 
any investigation of him; that he has met the plaintiff, 
Margaret L. Ragan, but does not remember when or under 
what circumstances he met her; that on November 4, 1932, 
or before that date, he did not make any investigation of the 
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plaintiff, Margaret L. Ragan; that on November 4, 1932, 
or before that date, he did not ask Normoyle when he 
acquired the notes (Plaintiff’s Exhibit No. 1) and did not 
inquire of Normoyle the name of the person from whom he 
acquired the notes, or how he acquired them, or inquire of 
him with respect to the endorsements appearing on 
59 the back of the notes; that he knows the endorsers 
and their signatures; that he cannot say that he 
made an examination of the notes and extension slips on 
November 4, 1932, or before that time; that he; does not 
know on what date Normoyle left the notes at tl|e bank as 
collateral; that the notes were not registered on pie bank’s 


records until November 5, 1932; that the record ^>n the lia¬ 
bility sheet shows the date of the loan to be November 4; 
that it is possible that he would date a note November 4, 
and it would not come to the bank or go to his record until 
the 5th; that the record shows the clerk had registered the 
receipt of the collateral on November 5. The 'witness’ at¬ 
tention was called to the Plaintiff’s Exhibit No. l, and par¬ 
ticularly to the words “M. L. Regan” on the back of the 
bottom note, and he was asked if at the time he accepted 
the notes from Normoyle he observed those wo^ds on the 
back of the note, and he testified that he did notj The wit¬ 
ness testified that he does not recognize in whosd handwrit¬ 
ing those words appear; that at the time the dotes were 
presented to him by Normoyle, he did not observe on the 
back of each and all of them the erasures of the name “M. 
L. Regan” and he does not see any erasures on them now, 
but he sees the “M. L. Regan” on the one note; that he 
does not remember the name of the officer or officers with 
whom he conferred before he made the loan to Normoyle; 
that it probably was Mr. Evans, who, he testified, was not 
present in the court room; that he does not recall whether 
or not at the time he made this particular loan to Normoyle, 
he requested him to furnish the bank a financial 1 statement, 
and he does not recall whether or not the bank dt that time 
had on file a financial statement of Normoyle; that at the 
time the loan was made to Normoyle, the bank had what 
was known as a Loan Committee, and the loan might have 
been discussed by that committee, but hd does not 
60 know; that he was an ex officio member of that com¬ 
mittee for fifteen or sixteen years; that he does not 
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recall having asked Normoyle who Mrs. Ragan was or who 
Mr. Gainor was; that he does not know whether he asked 
Normoyle for a certificate of title to-the property on which 
the notes were secured; that he does not know whether he 
had the property appraised or looked at the property him¬ 
self. 

The defendant called as a witness C. J. Gockeler, who, 
being first duly sworn, testified that he is employed as Vice 
President of Hamilton National Bank; that during October 
and November, 1932, and for at least ten years prior there¬ 
to, he was Vice President of District National Bank; that 
part of his duties at the District National Bank was to 
check the value of the collateral from time to time, and in 
checking the collateral a loan of the type made to Normoyle 
in the fall of 1932 would come under his observation; that 
he remembbrs Normoyle’s note being in the bank and that 
from time to time the note was renewed, and “it was more 
or less passed by, because Mr. Normoyle was a customer 
of the bank and the collateral was satisfactory to the bank ; 9 ’ 
that Mr. Offutt handled the collateral physically and that 
the witness merely checked it by card or by Normoyle’s 
note; that he did not remember exactly, but thought that 
he was not consulted at the time the loan was made to Nor- 
movle; that he was a member of the bank’s Loan Commit- 
tee; that uhder the custom of the bank, all loans of the bank 
from time to time w’ere read to the Loan Committee, that 
is, there was just a general review of the loans; that this 
particular loan, he would say, would come under the obser¬ 
vation of the members of the Loan Committee just the same 
as any other loan in the bank; that he examined Normoyle’s 
note and the value of the collateral from time to time; that 
his only knowledge with respect to the ownership of 
61 the notes was that they were first trust notes given 
the bank as collateral to Normoyle’s note; that, as 
far as he knew, they certainly belonged to Normoyle, al¬ 
though he did not make the loan. On cross examination the 
witness testified that he could not remember exactly whether 
or not he took any part in making the loan to Normoyle; 
that Mr. Otfutt may have come to him and said that he was 
making the loan to Normoyle and may have asked the wit¬ 
ness to join with him in approving it; that often happened; 
that the witness cannot say that it happened in this case; 
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that he does not remember whether or not it happened in 
this case; that he does not remember that Mr. Normoyle’s 
application for this particular loan of $4,000 wab brought 
to the attention of the Loan Committee, because officers of 
the bank had the authority to make loans of that l|ype with¬ 
out speaking to the Committee; that offhand he Ivould say 
the loan was not made by the Committee; that Mr. Evans, 
Mr. Offutt and the witness were on the Loan Committee, 
and he does not know that there were any other officers, un¬ 
less it was Mr. Colton; that, as a rule, they had members 
of the Board of Directors also on the Loan Committee. 
Plaintiff’s Exhibits No. 1 and No. 2 were handed ^o the wit¬ 
ness, and he testified that they were not exhibited to him 
either before or at the time the loan of $4,000 was made to 
Normoyle. 

The defendant called as a witness Bamum L. Colton, 
who, being first duly sworn, testified that he is employed 
as Real Estate Officer of the National Savings and Trust 
Company; that in October and November, 1932, he was em¬ 
ployed as Trust Officer of the District National Bank; that 
he has no direct knowledge of a loan made by the District 
National Bank to William P. Normoyle in the fii^st part of 
November, 1932. The witness was handed Plaintiff’s Ex¬ 
hibits No. 1 and No. 2, and testified that he did not 
62 remember seeing them before; that he does not recall 
that he had any contact with the examination of that 
collateral or the making of the loan to Normoyle, but as 
a matter of practice, real estate loans that came into the 
bank were usually passed through his desk for examina¬ 
tion before they were put through finally; that he had no 
knowledge of the property on which the notes were secured 
and had no recollection that he examined it; th^t he was 
not on the Loan Committee of the bank in 1932; that as a 
matter of practice he would ordinarily accept notes en¬ 
dorsed in blank as a matter of course; that he regarded 
them as bearer notes and would make a loan mth these 
notes as collateral in the usual course of events. 

Without objection, counsel for the defendant Norman R. 
Hamilton, Receiver, stated to the court that he had talked 
with Mr. Joshua Evans, whose name had been mentioned 
in the testimony, and that Mr. Evans had stated that he 
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did not have the slightest recollection of the transaction. 
Counsel for the plaintiff agreed that it would not be neces¬ 
sary for him to appear in court to so testify. 

Thereupon, the court took the matter under advisement 
and requested that counsel for the respective parties file 
briefs with the court. On May 4, 1936, counsel for the 
plaintiff filed a brief with the court, in which the court was 
requested to rule (1) that Mrs. Kagan was the owner of 
the notes on November 4,1932, and that Normoyle hypothe¬ 
cated the notes without her knowledge and consent and in 
breach of trust, and that she did not learn thereof until 
August, 1935, (2) that the notes had lost their character 
as negotiable instruments before they were acquired by 
the bank, and that therefore the bank did not obtain title 
thereto, (3) that mere possession in Normoyle would not 
create an estoppel, (4) that the extension slips con- 
63 stituted notice of Mrs. Ragan’s ownership, (5) that 
the burden was upon the defendant to prove that the 
bank took the notes without notice of the plaintiff’s owner¬ 
ship, and that the defendant failed to carry the burden, (6) 
that the plaintiff is- entitled to the surplus of her notes, and 
(7) that the plaintiff is entitled to a decree as prayed. 
Similar requests for rulings were made by counsel for the 
plaintiff in open court. 

On May 18, 1936, the Court filed a memorandum opinion 
in the cause, which has been included in the transcript of 
record. On May 23, 1936, the plaintiff filed and called to 
the Court’s attention exceptions to the Court’s rulings, 
which exceptions are also included in the transcript of 
record. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of 
this cause] and each of the exceptions stated to have been 
taken by the attorney for the plaintiff were so taken and 
were duly allowed and noted by the Court, and in order 
that each and every thereof may be preserved and made of 
record, this statement of evidence is duly stated, approved, 


MARGARET L. RAGAN VS. JUSTUS S. WARDELL, ET AL. 53 

and signed, and ordered to be made of record in the above 
entitled cause, this 3rd day of August, 1936. 

By the Court: 

JENNINGS BAILEY 

Justice 

Approved: 

JAMES R. MURPHY 
ARTHUR J. HILLAND 

Attorneys for plaintiff, 

BRICE CLAGETT 
Attorney for Defendant, 

Norman R. Hamilton, Rec’r. 

Endorsed on Cover: No. 6837. Margaret L. Jtagan, Ap¬ 
pellant, vs. Norman R. Hamilton, Receiver of District Na¬ 
tional Bank, a national banking corporation et al. United 
States Court of Appeals for the District of Columbia Filed 
Sep 21 1936 Moncure Burke, Clerk 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

No. 6837. 

I « 

MARGARET L. RAGAN, 

Appellant, 

vs. 

JUSTUS S. WARDELL, RECEIVER, of District 
National Bank, a National Banking Corporation, 

Appellee. 

BRIEF ON BEHALF OF APPELLANT. 


Nature of the Case, 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing as to 
the appellee, Justus S. Wardell, receiver of District 
National Bank, the plaintiff’s bill of complaint to have 
a trust declared in her favor against the proceeds of 
six promissory notes owned by her (R. p. 23). There 
were other defendants in the case as to all of whom, 
except the defendant William P. Normoyle, th|e bill had 
been theretofore dismissed by a consent decree (R. p. 
21). As to the defendant William P. Normoyle, a de¬ 
cree pro confesso was entered (R. p. 20). 
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Facts. 

On or about August 1, 1920, the appellant acquired 
ownership of the six notes in question, all of which ap¬ 
pear in the record, pp. 28 to 37. The notes were each 
dated July 30, 1920, and were made by John L. War¬ 
ren as maker and were payable three years after date 
to the order of Monroe Warren and Robert B. Warren. 
Interest was payable semi-annually. At the time the 
appellant purchased the notes they were endorsed in 
blank by the original payees, and were delivered to 
her. The notes were secured by a deed of trust on 
lots 14 and 15, square 1887, which were acquired by 
Charles P. Gainor at or about the same time that the 
plaintiff became the owner of the notes (R. pp. 28 and 
37). 

In July, 1923, when the notes matured for payment, 
Mr. Gainor, who was then the owner of the property 
on which they were secured, obtained from the appel- 
lant a three year extension of time for the payment 
of the notes. An extension slip (R. p. 33) was signed 
by Mr. Gainor, as the “Owner of Property”, and by 
the appellant as the “Holder of Note”. The extension 
slip was then attached to the notes and made a part 
of them and remained attached to the notes until 
August, 1935. Every three years thereafter, that is, 
in July, 1926, July, 1929, and July, 1932, the time of 
payment was extended in the same way and each time 
the extension slips were signed by Mr. Gainor as the 
owner of the property, and by the appellant as the 
holder of the notes, and the extension slips were each 
and all fastened to the notes and remained a part of 
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them until August, 1935. In all, nine such extension 
slips were attached to the notes (R. pp. 37, 42 and 46). 

On the back of one of the notes the worids “M. L. 
Regan” appear (R. p. 32). The appellant testified 
that it was not her handwriting (R. p. 39). On the 
backs of several of the other notes her naijie also ap¬ 
peared indistinctly, the interest payments hlaving been 

i 

written over her name. These marks are not shown 
in the copiesthe notes in the record, pp. 29 to 39, but 
the original notes will be exhibited to the c<|)urt during 
the oral argument. 

The defendant, William P. Normoyle, Was in the 
real estate business in the District of Columbia. In 
October, 1932, the plaintiff, an elderly iwidow, en¬ 
trusted the notes to Normoyle who was hei* agent and 
had made some investments for her. In November, 
1932, the defendant Normoyle, in breach of trust, hy¬ 
pothecated the notes at the District National Bank for 
a personal loan he made in the amount of $4,000.00. 
At the time the notes were accepted by the District 
National Bank as collateral from Normovle, all nine 
of the extension slips, describing the appellant as the 
holder of the notes, were attached to the iiotes. There 
was nothing on the notes showing that the defendant 
Normoyle had any interest in them and so far as ap- 
peared from the face of the notes, he w^s an entire 
stranger to them. The notes were in the same condi¬ 
tion when they came into the hands of the appellee’s 
predecessor in office, Norman R. Hamiltoij, as receiver 
of District National Bank (R. pp. 37 to 40). 
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Without reviewing the testimony of the bank’s 
former officials which appears in the record, pp. 45 to 
52, and which is hereinafter discussed in the argu¬ 
ment, we think it fair to state that their testimony 
failed to satisfactorily show the pertinent facts and 
circumstances surrounding the bank’s acquisition of 
the notes and their testimony showed that, notwith¬ 
standing their condition, the bank made absolutely no 
inquiry or investigation about the ownership of the 
notes. 

The appellant did not learn of Normoyle’s breach 
of trust and did not know until August, 1935, that the 
bank or its receiver held the notes. She learned the 
facts in this way: In late July or August, 1935, she re¬ 
ceived a telephone call from Mr. Gainor requesting her 
to deliver the notes to the title company for payment, 
he having arranged for a new loan through the Acacia 
Mutual Life Insurance Company. Attempting through 
her niece, a Mrs. Stewart, to obtain the notes from Mr. 
Normoyle, she learned that they were at the District 
National Bank (R. pp. 37 to 40). 

The appellant was requested by the appellee’s pred¬ 
ecessor in office, Norman R. Hamilton, as receiver 
of District National Bank to file a written claim for 
the notes, which she did. While she was awaiting ac¬ 
tion on her claim, the receiver’s office sent the notes 
to the title company and received $4,653.75, represent¬ 
ing the principal and accrued interest on the notes; 
that is, interest from January 1935, to the date of 
payment, and marked the notes “paid” (R. p. 38). 
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Before the notes were presented to the defendant 
title company for payment, the appellee, or a mem¬ 
ber of his staff, detached from the notes each and all 
of the nine extension slips. Later the receiver denied 
her claim to the proceeds of the notes as fvell as to 
the notes themselves, and he is still holding the pro¬ 
ceeds of the notes in a separate fund for application 
to the loans made by the bank to Normoyle (R. pp. 17, 
38 and 46). 

The interest on the notes was regularly paid to the 
appellant by Mr. Gainor for more than two ^ears after 
the notes came into the hands of the bank and its re¬ 
ceiver. During those years her ownership of the notes 
and right to the interest on them was not raised by 
either the bank or its receiver (R. pp. 5, 6, ll4 and 38). 

Question Involved. 

The question involved is whether the bank acquired 
a title to the notes superior to the appellant’s title. 

j 

Assignment of Errors. 

| 

The Court erred: 

1. In ruling that the notes were negotiable as be¬ 
tween the guarantor and the holder at thd time they 
came into the bank’s hands. 

2. In ruling that the extension slips attached to the 
notes continued the negotiable character o:t the notes 
as between the guarantor and the holder. 

3. In failing and refusing to rule, as requested by 
the plaintiff, that the notes had lost their character as 


negotiable instruments before they were acquired by 
the bank. 

4. In failing and refusing to rule, as requested by 
the plaintiff, that the negotiable character of the notes 
could not be revived or continued by the extension 
slips, which were merely simple contracts and non- 
negotiable in character. 

5. In failing and refusing to rule, as requested by 
the plaintiff, that the notes were non-negotiable when 
acquired by the bank, and that the case is governed 
by the decision in District National Bank v. Trimble, 
46 App. D. C. 319. 

6. In ruling that the bank obtained title to the 
notes as against the owner, the plaintiff, because she 
authorized possession of the notes in Normoyle and 
there was nothing on the face of the notes to show his 
lack of authority. 

7. In ruling that the notes could be negotiated with¬ 
out the plaintiff’s endorsement. 

8. In failing and refusing to rule, as requested by 
the plaintiff, that mere possession in Normoyle would 
not create an estoppel. 

9. In ruling that the bank took the notes as a bona 
fide purchaser for value and without notice. 

10. In failing and refusing to rule, as requested by 
the plaintiff, that the extension slips attached to the 
notes, pencil notations of Mrs. Ragan’s name, and era¬ 
sures on the backs of the notes, constituted notice, as 
a matter of law, of Mrs. Ragan’s ownership of the 
notes. 
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11. In finding that the defendant sustained the bur¬ 
den of proving that the bank took the notes without 


notice of Mrs. Ragan’s ownership. 

12. In ruling that the defendant is entitled to re¬ 
tain the notes also to secure the balance of Normoyle’s 


former indebtedness. 

13. In ruling that the bill should be dismissed. 


ARGUMENT. 

The notes had lost their character as negotiable in¬ 
struments many years before they were acquired by 
the bank, and the case is governed by the decision of 
this court in District National Bank v. Trimble, 46 
App. D. C. 319. j 

The case of District National Bank v. Trimble, 46 
App. D. C. 319, was an action in replevin brought by 
Rachel E. Trimble to recover the possession of five 
promissory notes for $1,000 from the District National 
Bank. The notes had been deposited for safekeeping 
with Lewis Johnson & Company, and in breach of trust' 
Lewis Johnson & Company deposited them as collateral 
security for a loan from the District National Bank. 
In its opinion, the Court of Appeals said: 

“The notes being seven years overdue when 
taken over by the bank, there can be no pretense 
of an innocent purchase without notice * * * They 
were deposited with Lewis Johnson & Company 
for the receipt of interest thereon. Tljey had pos¬ 
session of them for safekeeping merely and the 
receipt of the interest, and the bank was bound 
to investigate and inquire into their title. The 
transfer of the notes to the defendant was a mere 
bailment for a particular purpose, and it could 



pass no title. Foley v. Smith, 6 Wall. 492, 18 L. 
Ed. 931. The sellers could pass no better title 
than they had themselves. See also Morgan v. 
United States, 113 U. S. 476-479, 28 L. Ed. 1044, 
1045, 5 Sup. Ct. Rep. 588. 

“ While we feel that this disposes of the case, 
we may consider the contention of the defendant 
that it took title by estoppel for this is the only 
way in which one could obtain title to a prom¬ 
issory note against the true owner after its ma¬ 
turity. i The defendant knew that the notes were 
more than seven years past due, and made no in¬ 
quiry whatever. The maker of the notes was 
dead, and while it is true that interest had been 
paid upon them regularly, this was part of the 
understanding with which they were left with 
Lewis Johnson & Company. They, in violation of 
their trust, undertook to assign the notes to the 
bank as collateral security for their overdrafts. 
If they could procure title to the notes under such 
circumstances, their situation would be the same 
as a purchaser without notice before maturity. 

“The judgment was right and is affirmed with 
costs.’ * 

The Court of Appeals records and briefs, Vol. 265, 
Case #3006, pp. 6, 7 and 12, show that in the above 
case the notes were dated July 12, 1904, and were due 
July 12, 1907, on which date extension slips were 
signed by the maker of the notes, extending the time 
of payment to July 12, 1910. The extension slips were 
not signed by the holder of the notes and there was 
nothing on the notes to show who was the holder of 
them. The plaintiff’s name did not appear on them, 
except at the extreme bottom of the back, where it 
appeared in pencil. The testimony was that it had 
been written there by Lewis Johnson & Company. The 
back of the notes showed payments of interest regu- 
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larly from January 12, 1905, to July 10, ^914. The 
notes were endorsed in blank. On Octobeif 27, 1914, 
they were wrongfully hypothecated. As shown in the 
above quotation from its opinion, this court treated 
the notes as being overdue from their original matur¬ 
ity date—seven years. 

The extension slips did not revive or continue the 
negotiable character of the notes. 

John J. Warren, the maker of the notes, died prior 
to August 15, 1921 (E. p. 28). It is not (fonceivable 
how the negotiability of his instruments could be re¬ 
vived or continued after his death. There had been 
a complete change of parties. The appellant had be¬ 
come the holder of the notes and Mr. Gair(or had be¬ 
come the owner of the property upon which the notes 
were secured. Mr. Gainor, as the grantee of the prop¬ 
erty formerly owned by Mr. Warren, could not re¬ 
vive or continue the negotiability of the notes for Mr. 
Warren after the latter’s death. 

Neither is it conceivable, under the facts of the case, 
how Mr. Warren’s notes could have becom^ negotiable 
as between Mr. Gainor and the appellant by virtue of 
the extension slips. The extension slips signed by 
Mr. Gainor are simple contracts. They do not con¬ 
tain the elements essential to negotiability. None of 
them contains words of negotiation. They are neither 
payable 4 ‘to order or to bearer”. The first two ex¬ 
tension slips do not even contain a promise to pay. 
The remaining ones contain nothing more than a non- 
negotiable guaranty (E. pp. 33 to 35). 


Code section 1305 provides that an instrument to be 
negotiable must conform to the following require¬ 
ments : 

First. It must be in writing and signed by the 
maker or drawer. 

Second. It must contain cm unconditional 
promise or order to pay a certain sum in money. 

Third. It must be payable on demand or at a 
fixed or determinable future time. 

Fourth. It must be payable to order or to bear¬ 
er; and, 

Fifth. Where the instrument is addressed to a 
drawee he must be named or otherwise indicated 
therein with reasonable certainty (Italics sup¬ 
plied). 

Moreover, the extension slips were subsequent to, 
separate and distinct from Mr. Warren’s contract. 

In Swan v. Craig, a Nebraska case reported in 102 
N. W. 471, it was decided that the extension slips did 
not revive or continue the negotiability and commer¬ 
cial character of the note. 

In the pertinent portion of the opinion, the Nebraska 
court said: 

* * It becomes material, therefore, to inquire 
as to what effect the execution of the extension 
agreements in the manner they were executed, and 
the participation of the plaintiff in and in connec¬ 
tion therewith, and the dealings of the parties with 
respect thereto has on the rights of the plaintiff 
and the defendants. It is contended by plaintiff’s 
counsel that such extensions revive and continue 
the negotiability and commercial character of the 
note or bond, and that during all of the time cov¬ 
ered by the several transactions, and till the ma¬ 
turity of the debt according to the second exten¬ 
sion agreement, she continued to be the holder of 
negotiable commercial paper before maturity, and 
that defendant dealt at his peril with any one other 
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than the actual owner and holder regarding snch 
nnmatnred paper. We are unable to accept this 
contention as being sound. The contract of ex¬ 
tension is a simple executory agreement. It is 
devoid of the characteristics of a negotiable in¬ 
strument. The loan company, as the ostensible 
owner of the note and mortgage, agreed to extend 
the time of payment of the debt for a period of 
five years, in consideration of which i;he mortga¬ 
gors agreed to pay the principal sum when due 
as thus extended, and interest therein annually 
during the time of the extension at a given rate 
per cent. This contract was a subsequent, sepa¬ 
rate, and distinct agreement from tl^e one orig¬ 
inally entered into, which was evidenced by the 
note and mortgage now in controversy. The new 
agreement was independent of and collateral to the 
old one. The note and mortgage, after execution, 
were the subject of contract like any other prop¬ 
erty or chose in action. An agreement to extend 
the time of payment like any other agreement af¬ 
fecting the indebtedness, or one whicn might work 
a rescission of the contract, could, upon a valid 
consideration, be entered into. The original con¬ 
tract could, by a valid subsequent agreement, be 
altered, or altogether destroyed. 1 Daniel, Nego¬ 
tiable Instruments (5th Edition) #157. The rule 
as to construing contemporaneous agreements does 
not apply in a case of this kind. Ndr would the 
rule as to memoranda on negotiable (paper which 
requires its purport to be collected from its ‘eight 
corners’ govern. The rule extends no further than 
that memoranda appearing on the back of nego¬ 
tiable paper affecting its operation ipust be con¬ 
strued the same as if written on its face. It is 
true an indorsement before the day of payment on 
negotiable paper postponing its maturity has been 
held to continue the negotiable character of the . 
instrument until the postponed date of maturity. 
Sagory v. Bank (La.) 7 South. 633. But this is 
upon the express holding that the indorsement 
must be considered as incorporated in, and made a 
part of, the paper, as though the postponed date 


of maturity had been originally written in the 
note. But this cannot be said of the subsequent 
independent agreement in the ease at bar. On the 
other hand, it is held, where the time of payment 
of a negotiable note is extended by an agreement 
indorsed upon the back, one who takes it after its 
original maturity will be subject to all equities 
between the parties. Marcal v. Melliet, 18 La. 
Ann. 223; Dryer v. Mercantile Bank, 4 Mo. App. 
599. The contract for the extension for the time 
of payment of the original indebtedness in the 
case at bar neither adds to nor takes away from 
the negotiable characteristics of the note as orig¬ 
inally executed. Such a contract might rest in 
parol, and, if such were the case, it would hardly 
be contended, we apprehend, that the negotiabil¬ 
ity of the note evidencing the original indebted¬ 
ness would be kept alive during the period cov¬ 
ered by the agreement of extension. The same 
rule as to the effect of the contract upon the ne¬ 
gotiability of the instrument would apply either to 
a written or an oral agreement to extend the time 
of paytnent of the indebtedness. When the note 
in controversy had matured according to its 
terms, it was not thereafter subject to transfer 
by assignment or indorsement as live negotiable 
paper whose holder would be protected against 
defenses and equities that might be urged by the 
payors if it were in the hands of the payee or of 
those purchasing with notice. It became after its 
maturity as any other dishonored negotiable in¬ 
strument, and was thereafter a mere chose in ac¬ 
tion, subject to the laws applicable generally to 
contract rights and obligations stripped of the 
protection thrown round live commercial paper .’ 9 

Mere possession in Normoyle would not create an 
estoppel. 

There was no evidence that the plaintiff did more 
than to confer possession on Normoyle (R. pp. 38 to 
40 ). 


13 


In Foley v. Smith, 6 Wall. 492, cited in TMmble v. 
District National Bank, supra , the Supreme Court 
said: 

“* * * But if mere possession by the person 
who professes to transfer a note were sufficient 
authority, there would be no differen4e, as re¬ 
gards its negotiability, in a note before its ma¬ 
turity and after its protest/’ 

See also the last paragraph above quoted from the 
case of District National Bank v. Trimble, supra. 

Furthermore, estoppel cannot be applied i[mless the 
bank was actually without notice of Mrs. Ragan’s 
ownership. To say that the bank was without notice, 
it must be said, as a matter of law, (1) that the nine 
extension slips did not give notice of her ownership, 
and (2) that pencil memoranda and erasures of her 
name on the backs of the notes did not give notice of 
her ownership, and (3) that the bank carried the bur¬ 
den that was upon it of proving that it was without 
notice or knowledge. This last point is hereinafter 
more fully discussed. 

Even if the notes were negotiable when they came 
to the bank, the bank did not acquire a title superior 
to the appellant’s title, because the extension slips at¬ 
tached to the notes and the marks, notation^ and era¬ 
sures on the facfcof the notes and extension slips put 
the bank on notice of the appellant’s ownership. 

In Goodman v. Simonds, 20 How. 343,15 K Ed. 934, 
941, the Supreme Court said: 

“Where the supposed defect or infinity in the 
title of the instrument appears on its fece at the 
time of the transfer, the question whether a party 
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who took it had notice or not, is in general a ques¬ 
tion of construction, and must be determined by 
the court as a matter of law; and so it was under¬ 
stood by this court in Andrews v. Pond, et al., 13 
Pet. 65, where it is said that ‘a person who takes 
a bill which upon the face of it was dishonored, 
cannot be allowed to claim the privileges which 
belong to a bona fide holder. If he chooses to re¬ 
ceive it under such circumstances, he takes it with 
all the infirmities belonging to it, and is in no bet¬ 
ter condition than the person from whom he re¬ 
ceived it.’ And the same doctrine was adopted 
and enforced in Fowler v. Brantly, 14 Pet. 318, 
where, in speaking of a promissory note so marked 
as to show for whose benefit it was to be dis¬ 
counted, this court held that all those dealing in 
paper ‘with such marks on the face, must be pre¬ 
sumed to have knowledge of what it imported’.” 

A case precisely in point is Chicago Title & Trust 
Co. v. Brugger, 95 Ill. A. 405 (affirmed 196 Ill. 96). In 
that case Brugger entrusted a note, endorsed in blank 
by the original payee, and the deed of trust securing 
same to his agent, Schintz, who in breach of trust hy¬ 
pothecated the note for his loan from Chicago Title & 
Trust Company. An extension slip and the deed of 
trust accompanied the note, and on the latter Brugger 
was described as the holder of the note. 

The court said: 

“* * * There was indorsed upon the note and 
trust deed here in question the plain and unmis¬ 
takable statement that appellee, Brugger, was the 
‘holder of this note’ secured by the trust deed. It 
is difficult to see how that indorsement could fail 
to inform the officers and agents of appellant, who 
were transacting the business for appellant, that 
Brugger was the one who owned the paper. As a 
matter of fact, disclosed by the record, it did con¬ 
vey precisely that information to Mr. Niblack, 
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who, upon seeing it, said, ‘It seems to belong to 
somebody else/ And, as a further fact, also dis¬ 
closed by the record, Mr. Niblack, acting for the 
appellant, disregarded this notice of ^rugger’s 
ownership because he had confidence in the assur¬ 
ance of Schintz that he had repurchased the paper. 
Mr. Niblack testified: 


notice of 
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“When appellant, thus charged with 
Brugger’s ownership, chose to disregard the no¬ 
tice and to rely upon the representation of 
Schintz, it did so at its own peril, and 
now throw upon Brugger the consequent 
ing confided in Schintz’s assurances. Nor can it 
be said that the words spoken by Schintz were as 
as much entitled to the reliance of appellant as 
the written notice upon the paper. Brugger may 
have relied upon this very indorsement j upon the 
paper for the protection of his rights while the 
paper was left in Schintz’s possession. Inquiry 
of Brugger, or even of Gmeiner, the maker of the 
note, would have disclosed its true ownership. 
When appellant did finally inquire of Gmeiner, 
after it had taken the paper, it at once learned that 
Brugger and not Schintz was the owner. 

“We are of opinion that appellant took the 
note and trust deed with notice of appellee Brug¬ 
ger’s ownership, and hence that the aecree en¬ 
tered by the learned Chancellor is right. 

“The decree is affirmed.” 

Furthermore, even if the notes were still negotiable, 
the appellee failed to carry the burden that was 
upon him of proving that the bank took the notes 
without notice or knowledge of the appellant’s owner¬ 
ship. 

Code Sections 1359 and 1363 provide as follows: 

“Defective Title. —The title of a person who 
negotiates an instrument is defective within the 
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meaning hereof when he obtained the instrument, 
or any signature thereto, by fraud, duress, or force 
and fear or other unlawful means, or for any il¬ 
legal consideration, or when he negotiates it in 
breach of faith or under such circumstances as 
amount to fraud. (Italics supplied.) 

64 What Presumption When Transferee’s Title 
Shown Defective.— Every holder is deemed prima r 

fade to be a holder in due course; but when it is 
shown that the title of any person who has nego¬ 
tiated the instrument was defective, the burden is 
on the holder to prove that he or some person un¬ 
der whom he claims acquired the title as holder 
in due course. But the last-mentioned rule does 
not apply in favor of a party who became bound * 

on the instrument prior to the acquisition of such 
defective title.” 

Normoyle’s title was shown to be defective, (R. pp. 

37 and 39) so that the burden was on the appellee to 
prove that the bank took the notes without notice or 
knowledge of the appellant’s ownership. i 

i 

This question is ably presented in the briefs in the 
case of Washington Loan & Trust Company v. John 
B. Cowgell, Court of Appeals, No. 6571, 64 W. L. R. 

889. 

*4 

The Court’s attention is particularly called to the 
decisions of this court in O’Toole v. Lamson, 41 App. 

D. C. 290 and Howell v. Commercial National Bank, M 

40 App. D. C. 370. 

Did the appellee carry the burden of proof? k 

The testimony of Hilleary L. Offutt, Jr., indicates 
that he is the former official of the bank who made the 
loan to Normoyle. (R. p. 47.) He testified that he ac- 
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cepted the notes as collateral without inquiry of any 
kind. His testimony leads one to wonder it he gave 
the collateral any consideration whatever. He knew 
the maker, John L. Warren, and knew at the time he 
testified that Mr. Warren was dead, but was not clear 
in his testimony as to whether or not he knew at the 
time he accepted the notes as collateral that Mr. War¬ 
ren was dead. He knew nothing about the property 
on which the notes were secured and made no inquiry 
with respect thereto, and did not obtain a certificate 
of title showing that the notes were secured by a first 
trust on the property. He did not know Mr. Gainor 
and made no inquiry about him, and did not communi¬ 
cate with him. He testified he had met Mrs. Ragan 
but made no further inquiry about her, and did not 
communicate with her. He did not observe the pencil 
notation “M. L. Regan” appearing on the back of one 
of the notes and the erasures appearing on the backs 
of the other five notes. He did not inquire of Nor- 
moyle as to how, when, or from whom Normoyle had 
acquired the notes. He testified that he mad^ the loan 
to Normoyle with the approval of one or two other 
officers of the bank but did not know what officers. In 
substance, his testimony failed to show afiy of the 
pertinent facts and circumstances surrounding the loan 
transaction with Normoyle. 

The testimony of other officials of the bank, whose 
duty it was to pass upon loans and collateral, showed 
that they did not even see the notes either before or 
at the time they were accepted as collateral^ and they 
knew nothing about the notes. Their testimony whol- 




ly failed to throw any light on the facts and circum¬ 
stances surrounding the loan to Normoyle. 

The Negotiable Instruments Act was never intend¬ 
ed to protect such gross negligence, inefficiency, and 
lack of ordinary business care and knowledge as was 
disclosed by the testimony of the former officials of the 
bank. 

We respectfully submit that the condition of the 
notes at the time they came into the bank’s hands was 
such as to impart notice from their faces and also to 
impose an active duty of inquiry and investigation on 
the part of officials of the bank, and that their failure 
to perform that duty ‘‘may be conclusive evidence of 
bad faith,” as was stated in Hopper v. Morgan Com¬ 
pany, 156 Fed. 525. The notes were dated in 1920. 
They originally matured in 1923. They were acquired 
by the bank in 1932. The maker was dead. The ex¬ 
tension slips were signed by a stranger to the notes 
as the owner of the property on which they were se¬ 
cured. The extension slips showed that over a period 
of twelve years the plaintiff, Mrs. Ragan, had been the 
owner of the notes. Normoyle was a total stranger to 
the notes. Mrs. Ragan’s name appeared in pencil on 
the back of one of the notes. Her name in pencil had 
been partially erased from the back of the other notes. 
Mrs. Ragan’s signature appeared on every extension 
slip as the holder of the notes. 

Under the decision of the Supreme Court in Good¬ 
man v. Simonds, 15 L. ed. 941, 943, we respectfully 
submit the court must say, as a matter of law, that 
these marks, notations, erasures, and extension slips 
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on the faces of the notes gave the bank notice of Mrs. 
Ragan’s ownership. 

In Lytle v. Town of Lansing, 147 U. S. 59, page 71, 

the Court said: j 

“* * * No rule of law protects a purchaser who 
wilfully closes his ears to information, or refuses 
to make inquiry when circumstances of gk*ave sus¬ 
picion imperatively demand it.” 

In Howell v. Commercial National Bank, 40 App. D. 

C. 370, the Court of Appeals said: 

“* * # cannot prove himself bona 

fide purchaser of the note merely by showing that 
he paid value for it before maturity. He must go 
further, and show that he had no knowledge or 
notice of the fraud. Specifically, he must disclose 
the facts and circumstances under which he ac¬ 
quired the paper.” 

See also 0 ’Toole v. Lamson, supra . 

The lower court’s opinion. 

; 

On the question of negotiability of the notes, the 
court said that “as between the guarantor and the 
holder they were negotiable by virtue of the Extension 
slips attached to the nates”. We have hereinbefore 
discussed this question and it is sufficient to say here 
that the lower court failed to realize that the extension 
slips do not contain the essentials of negotiability. 
None of the extension slips contains words of negotia¬ 
tion. They are neither payable “to order or to bear¬ 
er”. Two of them do not even contain a promise to 
pay. See Code section 1305, above quoted. The ex¬ 
tension slips are a simple contract. They are no more 
than a non-negotiable guaranty. See Swan v. Craig, 
supra . 


As to the questions of agency and notice, the court 
said that the notes “were in the possession of the 
agent, Normoyle, by the authority of their owner, and 
as, in my opinion, there was nothing on the face of the 
papers to charge the bank with notice of the lack of 
authority on the part of Normoyle, the bank took them 
as a bona fide purchaser for value and without notice”. 
In effect, the lower court ruled that the extension 
slips, each and every one of which showed that the 
appellant was the holder of the notes, and the notations 
of her name on the back of the notes were of no sig¬ 
nificance whatever. How can this ruling be reconciled 
with the decision of the Supreme Court of the United 
States in Goodman v. Simonds, supra , and other deci¬ 
sions hereinbefore cited? 

Moreover, has the lower court correctly applied the 
principles of agency? How can the ruling on the ques¬ 
tion of agency be reconciled with the decision of this 
court in District National Bank v. Trimble, 46 App. 
D. C. 319? There was no evidence that the bank dealt 
with Normoyle as the appellant’s agent. It dealt with 
him as a principal. It made a personal loan to him. 
The notes “came into the bank in the name of William 
P. Normoyle, as the owner thereof”. (R. p. 41) Mr. 
Offutt testified for the appellee that Normoyle “said 
they were his property.” (R. p. 45) The appellant 
was not a party to the transaction. Normoyle did not 
hold himself out as her agent, and nevertheless the 
bank accepted in the name of Normoyle, as the owner 
thereof, notes which showed on their face that the ap¬ 
pellant was the holder of them. 


There is also this question: Did the appell 
dence (R. pp. 47 to 52) in relation to the 
qnisition of the notes, satisfy the requireme 
lished in Howell v. Commercial National 
App. D. C. 370? We have hereinbefore disc 
question. 
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The appellant is entitled to the surpl us. 

The appellant is in any event entitled to the surplus 
i. e ., the difference between the balance due on the loan 
made by the bank to Normoyle on the strength and faith 
of the trust notes as collateral and the amount received 
from the collateral. 


The bank claims the right to hold the surplus for 
application to the payment of an indebtedness owing 
by Normoyle before it accepted the trust notes as col¬ 
lateral for his loan of November 4,1932. We concede 
that as between the bank and Normoyle it would have 
the right to apply the surplus of his preexisting in¬ 
debtedness because the note signed by Normoyle con¬ 
tains an agreement to that effect, but as between the 
bank and Mrs. Ragan, the true owner of the collateral, 
the situation is entirely different, and the bank has no 
right to hold the surplus. 

The law of this question is settled by the decision of 
the Court of Appeals in National Safe Deposit, Sav¬ 
ings & Trust Company v. Gray, 12 App. D. C. 276, which 
holds that, in as much as the preexisting indebtedness 
was not created on the strength and faith j)f the col¬ 
lateral and the creditor did nothing in relation to the 
preexisting indebtedness to its prejudice in consequence 


of the belief of its officers that its debtor was the owner 
of the collateral, it could not, as against the true owner 
of the collateral, hold it as security for the preexisting 
indebtedness, notwithstanding the agreement between 


the bank and its debtor. 

Analysis of the case of 
W. L. R. 838, and contrast 
Bar. 

Case at Bar 

1. Mrs. Ragan’s name ap¬ 
peared on the face of each 
and every of the nine ex¬ 
tension slips attached to 
and made a part of the 
notes. 


2. Mr. Gainor, the maker 
of the notes, knew that 
Mrs. Ragan was the hold¬ 
er of the notes. 


3. Mr. Gainor paid inter¬ 
est to Mrs. Ragan from 
1920 to January, 1936. 


Councilman v. Pitzer, 63 
of the same to the case at 

Councilman v. Pitzer 

1. According to the official 
report, “The name of Miss 
Councilman never appear¬ 
ed upon the notes at any 
time or in any manner; 
nor did the notes contain 
any evidence whatsoever 
of her title to any of 
them.” 

2. According to the of¬ 
ficial report, the maker 
“Bray had no knowledge 
or notice of the fact that 
Miss Councilman had any 
interest in the notes.” 

3. The official report fur¬ 
ther shows that “the in¬ 
terest upon the notes was 
regularly paid by Mr. 
Bray when due to the 
bank * * *” 


‘Case at Bar 

4. When Mr. Gainor want¬ 
ed extensions of time for 
payment of the notes, he 
applied on each of five oc¬ 
casions to Mrs. Ragan and 
obtained the extensions of 
time from her. 

5. The extension slips 
were signed by Mr. Gain¬ 
or, who was not the mak¬ 
er of the notes but was 
merely the grantee of the 
property formerly owned 
by the maker, John J. 
Warren, deceased. 

6. Each and every exten¬ 
sion slip over a period of 
twelve years was signed 
by Mrs. Ragan as the hold¬ 
er of the notes. 

7. At the times the notes 
came into the hands of the 
bank and its receiver, the 
bank and its receiver had 
notice that Mrs. Ragan 
was the holder of the notes 
by reason of the extension 
slips, each and all of which 
showed on their faces that 
she was the holder of the 
notes. 


Councilman y. Pitzer 

4. When Bray desired an 
extension of ti^ne, he ap¬ 
plied to the bank and ob¬ 
tained it from the bank. 


5. The extension slip was 
signed by the maker, 
Bray. 


6. The extension slip 
“was not signed by either 
Miss Oonncilman or the 
bank.” 


7. “At the time of this 
purchase Pitzer had no 
knowledge or no tice of any 
kind that the Park Sav¬ 
ings Bank did not have the 
right to sell the notes.’’ 



Case at Bar 

8. The good faith of the 
bank is questioned, and it 
is charged with having had 
notice of Mrs. Ragan’s 
ownership, Normoyle’s de¬ 
fective title being shown, 
the burden of proof is on 
the receiver of the bank to 
show the bank’s good faith 
and that it acquired the 
notes from Normoyle with¬ 
out notice of Mrs. Ragan’s 
ownership of them. 

9. The plaintiff contends 
that the negotiability of 
the notes could not be re¬ 
vived or continued by the 
extension slips, which are 
simple contracts and non- 
negotiable in character 
and not signed by the 
original maker, John J. 
Warren, deceased. 


Councilman v. Pitzer 
8. The good faith of Pit- 
zer was not involved or 
questioned. The sole con¬ 
tention was that the time 
of maturity had never 
been validly extended and 
that therefore Pitzer took 
overdue paper subject to 
all prior equities and de- 
fenses. 


9. It was not questioned 
that the negotiability of 
the note could be revived 
or continued by the exten¬ 
sion slip, which was a sim¬ 
ple contract and non-nego- 
tiable in character. 


Conclusion. 

It is respectfully submitted that the decree should be 
reversed. 

Respectfully submitted, 

JAMES R. MURPHY, 
ARTHUR J. HILLAND, 
Attorneys for Appellant . 
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for t&e Btstrtct of Columtua 

No. 6837 


Margaret L. Ragan, Appellant, 

vs. 

Justus S. Wardell, Receiver of District National 
Bank, a National Banking Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLE 


STATEMENT OF THE CASE 

This case involves primarily the following Question: 
Where negotiable first trust notes have been extended 
from time to time by extension slips physically at¬ 
tached to the notes and becoming a part of ^hem and 
have been delivered by the holder to an agent and, 
after the last extension was signed by the holder and 
before the expiration of the last extension, transferred 
by the agent without authority from his principal to a 
bank for value in the ordinary course of business, did 
the bank become a bona fide holder with a title superior 


to that of the last holder of the notes. The Trial Court 
answered this question in the affirmative. 

THE FACTS 

The statement of facts contained in appellant’s brief 
is interspersed with argument and conclusions, and 
therefore a very brief review is necessary to an under¬ 
standing of appellee’s position. 

On July 30, 1920, John L. Warren made and deliv¬ 
ered his six notes totaling $4500.00, dated at Washing¬ 
ton, D. C., and payable three years after date “to the 
order of ’f Monroe Warren and Robert R. Warren, with 
interest at 6 per cent per annum until paid, such notes 
showing on their face that they were secured by deed 
of trust on certain real property in the District of 
Columbia, and such notes being endorsed in blank by 
the payees (R. p. 29-32). There has been no conten¬ 
tion that such notes, when made, were not negotiable 
instruments within the meaning of the negotiable in¬ 
struments law. 

Shortly after the making of the notes in question, 
and long prior to their original maturity date (R. p. 
37) the notes were acquired for value by Margaret L. 
Ragan, the plaintiff. At the time she acquired them 
they were endorsed in blank by the original payees 
(R. p. 37). 

Also prior to the maturity of the original notes the 
property securing the deed of trust was acquired by 
C. Preston G-ainor (sometimes referred to as Charles 
P. G-ainor), the deed to him dated April 30,1923, being 
from the widow and executrix of the estate of John L. 
Warren, deceased, the original maker of the notes and 
the owner of the property upon which the notes were 
secured (R. p. 37). 


3 


On July 30, 1923, the date of the maturity of the 
original notes, an 44 extension slip” on the form of the 
Law Reporter Company properly identifying tjie origi¬ 
nal notes, was executed by C. Preston Gainor as 
44 owner of property” and by Margaret L. Ragan as 
44 holder of note” and such extension slip was physi¬ 
cally attached to the six original notes and 4 4 made a 
part of them” (R. p. 37). The original extension slip, 
a copy of which is placed in the Record at Pag^ 33, con¬ 
tains above the signatures of Grainor and Mr^. Ragan 
the statement that 4 4 said note and deed of truit secur¬ 
ing the same are to remain otherwise unqualified and 
in full force.” 

When the extension contained in the extension slip 
dated July 30, 1923, was expiring, or on July ^0, 1926, 
an identical extension slip, likewise signed b^ Gainor 
and Mrs. Ragan, was executed covering all six notes, 
and physically attached to them and becoming a part 
of them (R. p. 33). On July 30,1929, a slightly differ¬ 
ent form of extension slip covering all six nptes was 
executed by Gainor and Mrs. Ragan, extending the 
due date until July 31, 1932. A copy of this note is 
printed in the Record at the right of Page 33. This 
last mentioned extension slip was likewise physically 
attached to the notes and became 44 a part c\f them” 
(R. p. 37). This extension slip, in addition t<t extend¬ 
ing the time of payment until July 31, 1932, recited 
with respect to Gainor 44 I hereby renew, assume and 
agree to pay the within note and interest thereon at 
the rate aforesaid without demand, notice or protest. 
Said note and the deed of trust securing saijae to re¬ 
main otherwise unimpaired and in full forcd and ef¬ 
fect.” Mrs. Ragan on the same extension slip signed 
the following: 44 For and in consideration of the as- 
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sumption and guarantee of payment of the within note 
and interest thereon at the rate above-mentioned the 
extension above set forth is hereby agreed to.” 

Prior to the expiration of the last described exten- ^ 

sion slip or on July 30, 1932, six extension slips, each 
covering one of the notes, were executed by Gainor and 
Mrs. Ragan. Such extension slips are copied in full ' 

on Pages 34 and 35 of the Record. They likewise were *. 

physically attached to the original notes and became a 
part of them (R. p. 37). They extended the time of 
payment until July 31,1935, and by their terms Gainor 
agreed that “I hereby renew, assume and agree 
to pay the within note and interest thereon at the rate 
aforesaid without demand, notice or protest and hold 
myself bound for the payment thereof. The note and w 

deed of trust securing same to remain otherwise un- < 

impaired and in full force.” In consideration of such 
assumption and guarantee Mrs. Ragan agreed to the 
extension. 1 

In October, 1932 (R. p. 37) which was subsequent to 4 

the execution and deliverv of the last-mentioned ex- 
tension slips and long prior to the expiration of the 
due dat£ as extended bv such last-mentioned extension * 

slips (July 31, 1935), Mrs. Ragan caused the notes in 
question having all of the extension slips stapled to 
them to be delivered to William P. Normovle. Nor- 
movie was Mrs. Ragan’s agent and had made some 
investments for her (R. p. 37). She caused the notes * 

to be turned over to him “ because she regarded him 
as a responsible person” (R. p. 40). Prior to that 
time, the notes had been left by Mrs. Ragan with the * 

Security Savings & Commercial Bank, but on Octo¬ 
ber 27, 1932, she gave to Normovle a note addressed 
to that bank authorizing the bank to turn the notes 
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over to him (R. p. 39-40). Mrs. Ragan intended to 
permit Normoyle to keep the notes for her, and she 
made no inquiry regarding them until the fall of 1935, 
or approximately 3 years after they were turned over 
to Normoyle (R. p. 38). Normoyle had long been a 
customer of the District National Bank and from time 
to time had borrowed from the bank on collateral and 
usually his collateral was trust notes (R. p. 47). 

As of November 4, 1932, and as a result of prior 
borrowings from the District National Bank Normoyle 
owed the bank a balance of $2,738.63 (R. p. 43), and 

on that date he borrowed an additional $4000.00 from 
the bank. 

As security for the last mentioned loan (and also as 
security for his pre-existing debt) Normoyle delivered 
to the bank the six original trust notes totaling $4500.00. 
At the time the notes were accepted by the District 
National Bank as collateral from Normoyle Jill of the 
extension slips above described were attached by 
staples to the notes (R. p. 37). At the time Normoyle 
delivered the $4500.00 trust notes to the bank as col¬ 
lateral he stated that the $4500.00 trust notes were his 
property (R. p. 45) and at all times thereafter the 
bank carried the $4500.00 trust notes on its records as 
the property of Normoyle (R. p. 41). 

This was the status of the matter when in the fall of 
1935, still prior to the expiration of the last extension 
slips, the events occurred which led up to the present 
suit. At that time the balance due on Normoyle’s 
November 4, 1932, note had been reduced to| $3850.00 
and the balance on his previous note had beeh reduced 
to $2739.63, and interest on both notes had been regu¬ 
larly paid. In the meantime, or in 1933, the District 
National Bank had been closed by the Comptroller of 
the Currency of the United States as being insolvent, 


and a Receiver had been appointed, who in turn, was 
succeeded by the present Receiver Justus S. Wardell, 
defendant in the instant suit. It is undisputed that the 
successive receivers had taken over Normoyle’s notes 
and the collateral consisting of the $4500.00 trust notes 
under the same conditions as they had been received 
by the District National Bank prior to its receivership. 
Thereupon, the Receiver of the District National Bank 
received, word from a local Title Company that it was 

desired to pay off the balance due on the $4500.00 trust 
notes, such balance plus interest then amounting to 

$4,653.75.1 This amount having been tendered to the 
Receiver, he proceeded to cancel the $4500.00 trust 
notes and to deliver them to the Title Company and to 
credit the proceeds of $4653.75 on Normoyle’s indebted¬ 
ness to the bank. At the time the $4653.75 was paid to 
the Receiver the balance due on the Normoyle note 
which had been specifically secured by the trust notes 
in controversy amounted to $3850.00 principal, $114.89 
interest, or a total of $3964.89. After crediting this 
amount to the “collateral note” a balance of $688.86 
out of the $4653.75 payment remained to be credited on 
Normoyle’s previously existing indebtedness. 

At the time of the sending of word to the Receiver 
of District National Bank that it was desired to pay 
off the trust notes, Mrs. Ragan for the first time com¬ 
municated with the Receiver of the District National 
Bank, claiming that the notes deposited by Normoyle 
with the bank as security were in reality her property 
and demanded of the Receiver either that the notes 
themselves or the proceeds thereof, namely, $4653.75, 
be turned over to her. The Receiver having refused 
her demand on the ground that the instruments in ques¬ 
tion were negotiable instruments and had been re¬ 
ceived by the District National Bank for value and that 
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the District National Bank was an innocent purchaser, 
Mrs. Ragan thereupon filed this suit to impress a 
trust upon the notes or upon their proceeds, urging 
that the instruments were not negotiable instruments. 

In her bill of complaint Mrs. Ragan, in addition to 
claiming the amount applied by the Receiver on Nor¬ 
moyle’s “collateral note indebtedness,’’ also claimed 
(paragraph 21 of the bill of complaint—R. J). 10) that 
in any event the Receiver was not entitled to apply 
the money paid to him on account of the indebtedness 
owed to the bank by Normoyle prior to the making of 
the “collateral note.” In his answer to this averment 
(paragraph 21 of defendant’s answer — R. p. pL7) the de¬ 
fendant Receiver set up that in his collateral note 
delivered November 4, 1932, to the bank, Normoyle 
had agreed that the collateral deposited, nhmely, the 
$4500 trust notes, contained a specific agreement that 
the collateral pledged should be applicable ih like man¬ 
ner to secure the payment of any past obligations of 
himself to the bank. The “collateral note” of Nor¬ 
moyle to the bank contained the following provision: 


“That the collateral herewith pledg 


ed, includ¬ 


ing any and all additions thereto or substitutions 
therefor, together with any and all otjher securi¬ 
ties and property in the possession of\ the latter 
(belonging to any of the parties liable hereon), 
whether pledged or left with the holders hereof 
for collection or safe keeping, shall be teld as one 
general collateral for the whole or ajiy part of 
this, any or all obligations due or hereafter to be¬ 
come due by the undersigned to the said holder”. 
(R. p. 19, 45). j 

After evidence had been taken and arguments made, 
Mr. Justice Bailey, on May 18, 1936, filed !the follow¬ 
ing written opinion: 
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“ Aside from any question whether the notes 
claimed by Mrs. Ragan continued to be negotiable 
so far as the original parties were concerned, I 
think that as between the guarantor and the holder, 
they were negotiable by virtue of the extension 
slips attached to the notes. They were in the pos¬ 
session of the agent, Normoyle, by the authority 
of their owner, and as, in my opinion, there was 
nothing on the face of the papers to charge the 
bank with notice of the lack of authority on the 
part of Normoyle, the bank took them as a bona 
fide purchaser for value and without notice. I 
think, too, that the bank is entitled to retain them 
also to secure the balance of Normoyle’s former 
indebtedness. 

“The bill should be dismissed with costs.’’ 

Thereupon the Court filed a decree ordering that the 
bill of complaint be dismissed as to the defendant Re¬ 
ceiver with his costs. 

ARGUMENT 

It is to be emphasized that the date, November 4, 
1932, on which Normoyle pledged the instruments in 

controversy with the District National Bank was more 
than three months after the date, July 30, 1932, when 

Mrs. Ragan, as the then holder of the notes, signed the 
last extension slip and also was nearly three years 
prior to the date, July 31,1935, when the last extension 
slip would have expired. 

Emphasis is placed upon this date because it imme¬ 
diately disposes of the two principal contentions made 
by appellant in her brief—first, that the case of Dis¬ 
trict National Bank vs. Trimble, 46 App. D. C. 319, 
governs the instant case, and second, the argument 
that the District National Bank was put on notice of 
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the claim of Mrs. Ragan by the fact that she signed 
the extension slips as “holder of note.” 

As will be shown more fully below, the extension 
slips involved in District National Bank vs J Trimble 
had expired prior to the allegedly fraudulent hypothe¬ 
cation of the note there involved, and, of bourse, it 
followed that the instruments having been delivered 
after the due date, they no longer were negotiable in¬ 
struments. 

On the second point, the fact that Mrs. Ragan was 
the holder of the notes involved in this case on July 30, 
1932, did not mean that she continued to be the holder 
three months later, on November 4,1932, any more than 
the owner of any negotiable instrument at a particular 
date can be considered to still be the owne? at some 
later date. The same argument applies to t^Le conten¬ 
tion of appellant that Mrs. Ragan’s name w^s written 
in pencil on one or more of the notes. No evidence was 
offered as to how or when such alleged pencil nota¬ 
tions were placed on the notes. 

With the above facts established, it is cle^r that the 
principal points involved in this case have been dis¬ 
posed of by this Court as recently as September, 1935, 
in the case of Nannie Counselman, Executrix of the 
Estate of Katherine M. Counselman, Deceased, vs. 
Pitzer, 79 Fed. (2d) 707 (certiorari denied by the 
United States Supreme Court in 296 U. S. 6j50). 

In the Counselman case four promissory notes were 
involved secured by a trust deed payable three years 
after date. Prior to the due date of the original notes, 
they were sold by the Park Savings Bank to a Miss 
Counselman for value, the notes having bee^i endorsed 
in blank by the payee. From time to time thereafter, 
extension slips were executed practically identical in 
terms with the extension slips executed July 30, 1932, 


and involved in the instant case. Prior to the maturity 
date of the last extension slip the notes with the ex¬ 
tension slips were sold to Pitzer by the bank which was 
holding them as Miss Counselman’s agent. Thereafter, 
Miss Counselman sued Pitzer for the return of the 
notes contending, as is contended here, that Miss Coun¬ 
selman ’s claim was superior to that of Pitzer. The 
Trial Court, however, decided that Pitzer was a bona 
fide holder for value before maturity and was entitled 
to retain the notes, and this Court upheld the Trial 
Court. 

For convenience, a portion of the decision of this 
Court in the Counselman case is quoted herein: 

“In our opinion these circumstances disclosed 
that the maturity of these notes was extended by 
the bank from July 27, 1931 to July 27, 1934, and 
that the purchase of the notes for full value by 
Pitzer on June 7, 1932, without notice or knowl¬ 
edge of the preceding facts and circumstances 
above set out invested Pitzer with the title to the 
notes superior to the claim of Miss Counselman. 
At the time of the extension of the notes, and also 
at the time of the sale thereof to Pitzer, the bank 
was in the possession of the notes under a blank 
endorsement which made them payable to bearer, 
and which entitled a stranger without knowledge 
of the circumstances to rely upon the bank’s title 
thereto; 

“ ‘An agent having in his possession, for dis¬ 
count, sale, safe keeping, or other purposes, on 
behalf of his principal, bills, notes, or other paper 
belonging to his principal, endorsed in blank, or in 
such other form as to permit transfer of title 
thereto by mere delivery, may be regarded, by 
strangers having no notice of the agency or the 
capacity in which such paper is held, as the owner 
thereof, and dealt with accordingly in respect to 
it.’ 3 R. C. L. Bills and Notes 1083. 



“ ‘Where a note or bill payable to bearer has 
been delivered to an agent and (transferred) by 
the agent without authority from his principal, 
and has come into the hands of a bona fidfe holder 
for value, before maturity, it will be good against 
all parties, notwithstanding the agent’s want of 
authority. (Citations) . . . From these cases 
the rule may be laid down that possession carries 
with it presumptively the ownership and power to 
dispose of commercial paper payable to bearer or 
endorsed in blank, and the bona fide holder of such 
an instrument is not subject to any defense aris¬ 
ing out of the agent’s fraud or want of authority.’ 
Randolph on Commercial Paper, Vol. 1, Sections 
390, 391. See also: Ringling vs. Kohh, 4 Mo. 
App. 59; Howell vs. Commercial National Bank, 
40 App. D. C. 370, 41 Wash. Law Reporter, 337; 
Giovanovich vs. Citizens’ Bank, 26 La. Ann. 15; 
Eversole vs. Maull, 50 Md. 95; Bank vs. Ohio Val¬ 
iev Furniture Co., 57 W. Va. 625 * * *. 

“Moreover the extension slip attached to each 
note served as notice of the extension to any fu¬ 
ture holder of it. The facts disclosed that Pitzer 
was a bona fide holder of the notes for value be¬ 
fore maturity and in due course.” (Emphasis 


supplied.) 

■ 

After quoting Sections 1313, 1356, 1360 andj 1361 of 
the Negotiable Instruments Act, D. C. Code, Chapter 
46, this Court added the following significant state¬ 
ments : 


“It may be added that in the absent of the 
foregoing considerations this case woulcfl be gov¬ 
erned by the rule that where a loss must fall upon 
one of two innocent parties, that one whose con¬ 
duct occasioned the loss must bear it. In this case 
Pitzer acted in good faith and without negligence 
and under the rule just cited he should not be 
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compelled to suffer a loss occasioned by Miss Coun- 
selman’s confidence in the bank.” 

Similarly in the instant case, the District National 
Bank loaned its depositors’ money on the faith of the 
security of these notes and accepted them in the regu¬ 
lar course of its business and in good faith. Here 
Mrs. Ragan permitted Normoyle to commit a fraud by 
leaving the notes in his possession for more than three 
years without any inquiry as to what he had done with 
them. Her confidence in Normoyle should not occasion 
the bank to suffer a loss. 

In concluding its opinion in the Counselman case, 
this Court referred to the fact that the appellee in that 
case just as in this case had relied upon District Na¬ 
tional Bank vs. Trimble, but this Court proceeded to 
distinguish the Trimble case as well as Foley vs. Smith, 
73 U. 492, upon the ground that in both of those 
cases the notes at issue were long overdue when they 
came into the possession of the allegedly innocent pur¬ 
chaser. Appellant in her brief seeks to void the effect 
of the decision in the Trimble case by stressing the 
comment of this Court that the notes in that case were 
“overdue for seven years” and by arguing that the ef¬ 
fect of these words of this Court was to disregard the 
extension slips in that case. The fact is, however, as 
disclosed by appellant’s own brief (Pages 8 and 9) 
that the last extension slip involved in the Trimble 
case expired July 12, 1910, whereas, the wrongful hy¬ 
pothecation of the notes occurred October 27, 1914, or 
more than four years after the due date of the last ex¬ 
tension slip. The effect of the extension slips was not 
urged, therefore, in the Trimble case for obvious rea¬ 
sons, and the extension slips were not even mentioned 
in the opinion of this Court. If the extension slips in 
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the Trimble case had expired after the hypothecation 
of the notes, that case would have been absolutely on 
all fours with the Counselman case, and undoubtedly 
this Court would have decided it the same way that it 
decided the Counselman case. 

In an “Analysis’’ appended to appellant’s brief an 
effort is made to distinguish the Counselman case from 
the present case. The chief and only important dis¬ 
tinction sought to be made is that in the present case 
Mrs. Kagan signed the various extension slips, ’whereas 
in the Counselman case the space on the extension slips 
for “holder of note” was left blank. It has already 
been pointed out that the fact that Mrs. Ragajn signed 
the extension slips in this case July 31, 193^, was in 
no way notice to any one that she continued to be the 
holder November 4, 1932, when the notes and their 
extension slips were hypothecated with the District 
National Bank. How unimportant this Court consid¬ 
ered this point is emphasized by the following com¬ 
ment in the opinion in the Counselman case: 

“He (the maker) also noticed the part of the ex¬ 
tension slip to be signed by the holder bqt did not 
notice that it had not been signed.” 

An effort has also been made by appellant to dis¬ 
tinguish the Counselman case from the present case on 
the ground that in the former case the extension slips 
were signed by the original maker of the notes, 
whereas, in the present case the extension sjlips were 
signed by the purchaser of the property. It cjan hardly 
be argued, however, that the extensions [were not 
equally effective in both cases. Appellant having 
signed the extension slips and having acted upon them 


for a long period of years will not be beard to question 
their validity. 

Considering, therefore, the law as stated by this 
Court in the Counselman case, the question is clearly 
presented of whether at least with respect to Mrs. 
Eagan, the District National Bank was a holder in due 
course and for value. 

For convenience, the definition of a negotiable in¬ 
strument contained in Section 1305 of the District of 
Columbia Code (1924) is quoted: 

“An instrument to be negotiable must conform 
to the following requirements: 

“First. It must be in writing and signed by the 
maker or drawer. 

“Second. It must contain an unconditional 
promise or order to pay a certain sum of money. 

“Third. It must be payable on demand or at a 
fixed or determinable future time. 

“Fourth. It must be payable to order or to 
drawer; and 

“Fifth. Where the instrument is addressed to 
a drawee he must be named or otherwise indicated 
therein with reasonable certainty.’’ 

Tested by this definition, it is clear that the instru¬ 
ments delivered to the District National Bank by Nor- 
moyle November 4, 1932, were negotiable instruments, 
particularly having in mind Section 1335 of the Dis¬ 
trict of Columbia Code (1924) that “the endorsement 
must be written on the instrument itself or on a paper 
attached thereto." (Emphasis supplied). The original 
notes, it is not disputed, contained all of the elements 
specified in the law. They were signed in blank by the 
original payees. In addition, each and all of the ex¬ 
tension slips contained the sentence “the note and deed 
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of trust securing the same to remain otherwise unim¬ 
paired and in full force.” 

In other words, except for the due date, all of the 
extension slips continued in ‘‘full force” all o:: the pro¬ 
visions of the original notes, including, of course, the 
unconditional promise to pay a certain sum pf money, 
namely $4500.00; the fact that they were payable at a 
fixed or determinable future time, namely, three years 
from the date of each extension; and the fact that they 
were payable to order. Appellant has argued that 
under the extension slips the notes were not payable 
to order, but this contention can hardly be seriously 
considered in view of the fact that the original notes 
were payable to order, that the original nptes were 
signd in blank by the payees, and that each extension 
slip contained the above-quoted sentence thap the note 
and deed of trust were to remain “othervtise unim¬ 
paired and in full force.” 

By reference to the definition of a holder in due 
course contained in Section 1356 of the District of 
Columbia Code (1924), it will be seen that the District 
National Bank on November 4, 1932, fulfilled all of 
such requirements, that is, first, the instruments were 
complete and regular upon their face; secon<ji, the bank 
took the instruments before the due date as extended 
by the extension slips; third, it took the instruments 
in good faith and for value; and fourth, that at the 
time the instruments were negotiated to the bank it had 
no notice of any infirmity in the instrument^ or defect 
in the title of the person negotiating them. 

With respect to what constitutes a notice oft infirmity, 
the definition as contained in Section 1360 
trict of Columbia Code (1924) is as follows: 


of the Dis- 


“To constitute notice of an infirmity in the in¬ 
strument or defect in the title of the person nego¬ 
tiating the same, the person to whom it is negoti¬ 
ated must have had actual knowledge of the in¬ 
firmity or defect or knowledge of such facts that 
his action in taking the instrument amounted to 
had faith, 77 

Here the officer of the bank who made the loan testi¬ 
fied (R. p. 47) that he had been dealing with Normoyle 
for a period of about ten or twelve years; that Nor¬ 
moyle quite frequently borrowed from the bank on first 
trust notes; that “he had every reason to believe that 
they were Normoyle’s property” (the notes in ques¬ 
tion) and “there was nothing about this transaction 
that led him to believe that the notes did not belong to 
Normoyle.” In addition, as will be referred to later, 
where value is paid for a negotiable instrument, there is 
a presumption that it was taken in good faith, and here 
admittedly the District National Bank loaned Normoyle 
$4000 on the strength of this collateral. The only pos¬ 
sible contention that the bank could have had knowl¬ 
edge of any one else’s interest in these notes was the 
claim that Mrs. Ragan had signed them three months 
previously as “holder”, and that at some unstated time 
her name appeared on one or more of the notes in pen¬ 
cil. As urged above, the signing of Mrs. Ragan’s name 
to the notes three months previously would not consti¬ 
tute notice to any one that she had any claim to them 
when they were negotiated later to the District Na¬ 
tional Bank, and the same is true of the pencil nota¬ 
tions on the notes. 

Finally, as to the Negotiable Instruments Law, Sec¬ 
tion 1361 of the District of Columbia Code (1924) pro¬ 
vides as follows: 
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“A holder in due course holds the instrument 
free from any defect of title of prior parties and 
free from defenses available to prioif parties 
among themselves and may enforce payment of 
the instrument for the full amount theredf against 

all parties liable thereon.’’ 

. 

Although the Counselman case, supra, disposes of 
the point that the negotiability of an instrument may 
be continued by the attachment thereto of ‘ 4 extension 
slips” as well as by endorsements upon the note itself, 
appellants have cited a Nebraska case, Sfuann vs. 
Craig, 102 N. W. 471, as holding to the contrary, but 
aside from the fact that the Counselman case, a deci¬ 
sion of this Court, specifically decides that extension 
slips continue such negotiability, it is to be lioted that 
the decision in Swann vs. Craig turned upon | the point 
that in that case the extension agreement wa^ separate 
from the instrument itself and even the Nebraska 
Court made the following statement in its opinion: 

44 It is true an endorsement before the da(fce of pay¬ 
ment on negotiable paper postponing its maturity 
has been held to continue the negotiable character 
of the instrument until the postponed dite of ma¬ 
turity.” (Citing Sagory vs. Bank, 7 Southern 633 
(La). (Emphasis supplied) j 

In addition, Section 1335 of the District of Columbia 
Code (1924) provides that: j 

4 ‘The endorsement must be written on tjhe instru¬ 


ment itself or upon a paper attached 
(Emphasis supplied). 


thereto 


An extension embodied in a slip physically attached 
to a negotiable instrument as an allonge and as such 


is just as much a part of the instrument as 


though it 
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were written on the face or on the back of the note 
itself. 

Bouvier’s Law Dictionary 181. 

Some effort is made in appellant’s brief to find com¬ 
fort in the fact that the first extension slip signed by 
Mr. Gainor and Mrs. Ragan did not contain a specific 
provision that Mr. Gainor assumed the notes and 
agreed to pay them. Appellant in her bill of complaint, 
paragraph 9 (R. p. 4) alleged that “ * * * Charles P. 
Gainor, who assumed and agreed to pay each and all 
of the said promissory notes, as hereinafter more fully 
shown.” In paragraph 10 of her bill of complaint (R. 
p. 4) appellant alleged that 44 by the terms of said writ¬ 
ten agreement or extension slip, the time of payment of 
the said notes was extended to, to-wit, July 30, 1926, 
with interest thereon at the rate of 6 per cent per an¬ 
num, payable semi-annually, and in consideration of 
the consent thereto by the plaintiff, as the holder of the 
notes, the defendant Charles P. Gainor, in substance, 
renewed, assumed and agreed to pay the said notes and 
interest thereon at the rate aforesaid without demand, 
notice or protest, and agreed that the said notes and 
the said deed of trust securing the same to remain 
otherwise unimpaired and in full force and effect * * * ” 
Similar allegations regarding all of the other extension 
slips were made in the same paragraph of her bill of 
complaint. Defendant will not be heard now to take 
an opposite position. In addition, Gainor, as the new 
owner of the property, having signed the first and sub¬ 
sequent extension slips and having thereby extended 
the maturity of the notes, and having agreed that ‘‘ said 
note and deed of trust securing the same are to re¬ 
main otherwise unqualified and in full force” undoubt¬ 
edly he did, in legal effect, assume the payment of the 


notes and thereby, as found by the Trial Court (R. p. 
21), he became guarantor thereon. 

As having some bearing upon the continued nego¬ 
tiability of the instruments in question although as 
the Trial Court held not necessary to a decision in 
this case, it will be noted that under the holding in Wolf 
vs. Murphy, 47 App. D. C. 296, Kaufman i\s. Penn Mu¬ 
tual Life Insurance Company, 62 App. D. C. 38, 39, and 
De Leon, et al. vs. Rhines, 62 App. D. C. 73i the original 
maker on a note remains liable after extensions in the 
time of payment have been made even though the ex¬ 
tensions were not signed or authorized by him. In 
the De Leon case, supra, property was sold subject to 
the trust as was done here (Plaintiff’s Exhibit 3, R. p. 
28), but the purchaser did not assume the qebt although 
in a subsequent sale the then grantee did assume and 
covenant to pay the trust notes. In that case it was 
held that the original maker or mortgagor was liable 
in spite of the fact that an extension on the note had 
been made without the knowledge or cor sent of such 
maker. 

Although this clearly is the law in the District of 
Columbia, if as contended by appellant (If. 9) the orig¬ 
inal maker was released by the extensions granted by 
Gainor, it would result that a novation was effected 

and the new agreement made between Gainor and Mrs. 

. 1 

Ragan on the extension slips, including by reference 
all of the terms of the original note, constituted a ne¬ 
gotiable instrument in the strictest sens^ of the term 
(it will be recalled that before the notes with extension 
slips attached were received as collateral by the Dis¬ 
trict National Bank Gainor had executed extension 
slips in which he specifically assumed t}ie debt.) 


“Accordingly an agreement consented to by a 
mortgagee, whereby the grantee of the mortgaged 
premises assumes payment of the mortgage note 
as a part of the purchase money, constitutes a 
novation which discharges the original mortgagor 
and renders the grantee sole debtor. ” 

46 Corpus Juris, 612 and cases there cited. 

It results, therefore, that whether the original debtor 
remains liable, as has been decided in the District of 
Columbia in the cases cited above or whether the orig¬ 
inal maker is discharged from liability and novation 
results, as is the rule in some states, in either event 
an enforceable contract exists between the person who 
granted the extension and the person who assumed the 
debt. This agreement contains all of the elements of 
a negotiable instrument. 

As urged below, it is submitted that appellant is not 
in a position to maintain to the contrary. 

Estoppel 

Under the particular circumstances of this case, Mrs. 
Ragan is estopped from denying the authority of Nor- 
moyle to pledge the notes in question to the District 
National Bank, and also is estopped from denying the 
right of the District National Bank or its Receiver to 
collect on such notes. A part of the decision of this 
Court in the Counselman case has already been 
quoted herein, holding that in the absence of other 
considerations “this case would be governed by the 
rule that where a loss must fall upon one of two inno¬ 
cent parties, that one whose conduct occasioned the loss 
must bear it,” Amplifying the above statement on the 
question of estoppel, this Court in the Counselman case 
stated further: 
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“In National Safe Deposit Company |vs. Hibbs, 
229 U. S. 391, it appeared that a banlfs trusted 
agent, in gross breach of his duty, took certain 
stock certificates belonging to the bank, endorsed 
and authenticated with evidence of title, to a 
broker who in ordinary course of busihess and in 
good faith, sold them to third parties fot full value 
and paid over the proceeds to such a^ent. In a 
suit by the bank against the broker it was held 
that where one of two innocent persons must suf¬ 
fer by the acts of a third, he who has enabled such 
third person to occasion the loss must sustain it. 
Stock certificates, the Court said, are a peculiar 
kind of property; although, strictly speaking, not 
negotiable paper, they are frequently the basis of 
commercial transactions and bought and sold in 
open market as negotiable securities, are. The 
Court held that under the principle &f equitable 
estoppel, the bank was estopped to make any claim 
against the broker.” (Emphasis supplied) 

Similarly, it was stated by the Court in Eversole vs. 
Maul, 50 Md. 95, that: 

“So the owner who delivered an overdue note to 
his agent for collection cannot set up the agent’s 
fraud in defense against a purchaser in good faith 
from the agent.” 

In the present case, the witness Lochte (R. p. 46) 
and Offutt (R. p. 47) both then officers cff the bank, 
testified that the bank loaned Normoyle $4000.00 on his 
note secured by the trust notes in contrpversy, and 
hence, it cannot be urged that the District National 
Bank did not pay value for the notes. If any one is 
to blame in this transaction, it is Mrs. Ragan, who ad¬ 
mittedly permitted her agent Normoyle tb retain the 
notes for approximately three years without any effort 
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to determine what disposition he had made of them. 
The witness Offutt, who at the time was Vice-President 
and Cashier of the District National Bank, testified (R. 
p. 47) that the $4000.00 loan to Normoyle collateraled 
by trust notes was made to him with the approval of one 
or two other officers of the bank, that ‘ 4 when he made 
the loan and was handling the loan for Normoyle in 
connection with the other officers of the bank he care¬ 
fully checked the notes offered as collateral to see that 
they were first trust notes and recorded against the 
property in question; that he, as a bank officer, had been 
dealing with Mr. Normoyle for a period of about ten or 
twelve year$, maybe longer; that Normoyle quite fre¬ 
quently borrowed on first trust notes, sometimes tem¬ 
porarily and sometimes for quite a long period * * *; 
that he had every reason to believe that they were Nor¬ 
moyle ’s property, and that there was nothing about this 
transaction that led him to believe that the notes did 
not belong to Normoyle/ ’ 

Considered together, the testimony of all of the offi¬ 
cers of the bank who had anything to do with this 
transaction shows clearly that it was handled in an 
ordinary routine way; that Normoyle’s specific state¬ 
ment that the trust notes were his property was ac¬ 
cepted by the bank. 

The only effort made by appellant to show that the 
bank was on notice of Mrs. Ragan’s claim to the trust 
notes is the claim that three months prior to negotiation 
she had signed an extension slip as “holder of note” 
and that at some place on one or more notes her name 
appeared in pencil. These points have already been 
discussed and the Trial Court held that they did not 
charge the bank with notice of the lack of authority 
on the part of Normoyle. The originals of the notes 
themselves and of the extension slips are in evidence 
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as plaintiff’s Exhibits 1 and 2. There is do doubt, 
from that the pencil notations and the fact that Mrs. 
Ragan signed the extension slips as holder in Jdly, 1932, 
three months before they were negotiated fwith the 
bank, that Mrs. Ragan was at one time the. holder of 
these notes, but it is emphasized again that this con¬ 
stitutes no evidence whatever that she laid any claim 
to the notes in November, 1932, or that her claim in 
July, 1932, constituted any notice to the badk of her 
claim three months later. 

In this connection it is submitted that the Court will 
take judicial notice of the almost universal (kstom in 
the District of Columbia for many years of accepting 
real estate trust notes with extension slips attached as 
negotiable instruments. Both the original extension 
slips in this case and the last one signed July 30,1932, 
are printed on “Law Reporter Blank No. 26-0” (Plain¬ 
tiff’s Exhibit No. 2). 

The entire purpose of the negotiable instruments law 
is to relieve banks and others who purchase and make 
loans on commercial paper from making investigations 
as to the real ownership of such instruments!. This is 
particularly true in the District of Columbia, where 
very large sums of money are paid out add loaned 
every year upon exactly the sort of instruments as are 
involved in this case. 

As to the custom existing in the District of polumbia, 
the witness Barnum L. Colton, who was employed as 
trust officer of the District National Bank id October 
and November, 1932, and who is now real estate offic^ 
of the National Savings & Trust Company (R. p. 51) 
testified as to the practice of accepting such notes as 
negotiable paper, that “he would ordinarily accept 
notes endorsed in blank as a matter of course; that he 
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regarded theih as bearer notes and would make a loan 
with these notes as collateral in the usual course of 
events.” (R. p. 51). 

Burden of Proof 

Appellant quotes Section 1363 of the District of Co¬ 
lumbia Code (1924) to show that the burden is on the 
defendant (appellee) in this case to prove that he or 

i 

some person under whom he claims acquired the title 
in due course, but plaintiff has misconstrued the mean¬ 
ing of this Code Section. 

Section 1363 reads as follows: 

“Every holder is deemed prima facie to be a holder 
in due bourse; but when it is shown that the title 
of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove 
that he or some person under whom he claims ac¬ 
quired the title as a holder in due course. But the 
last mentioned rule does not apply in favor of a 
party who became bound on the instrument prior 
to the acquisition of such defective title. ’ ’ 

The rule in this connection is laid down in Dulaney 
vs. Brownwood, 73 Colo. 83, 213 Pac. 578, wherein it 
was stated: 

“An endorsee sustains the burden of proof cast 
upon him by this Section when he proves that he 
paid full value for the instrument, since one with 
knowledge that it was invalid would not be likely to 
pay full price.’’ (Emphasis supplied). 

The contentions of appellant are thoroughly disposed 
of in the following cases: 


25 


Counselman vs. Pitzer, supra; 

National Safe Deposit Co. vs. Hibbs, 229 TJ. S. 391; 
Shaw vs. Merchant's National Bank of St. Louis, 
101 U. S. 557; 

Murray vs. Lardner, 2 Wall. 110. 

This Court, in the Counselman case, qudted with 
approval the following statement from 3 R. C. L. Bills 
and Notes 1083: 

4 ‘An agent having in his possession for discount, 
sale, safe keeping or other purpose on Dehalf of 
his principal, bills, notes or other paper belonging 
to his principal, endorsed in blank or in such other 
form as to permit transfer of title thereto* by mere 
delivery may be regarded by strangers leaving no 
notice of the agency or the capacity in which such 
paper is held as the owner thereof, and dealt with 
accordingly in respect to it.” 

The rule has been stated as follows in German Amer¬ 
ican National Bank vs. Lews, 9 Ala. App. 352, 63 So. 
741: I 

“After the defendant had given evidence of his de¬ 
fense and the plaintiff proved he paid value before 
maturity in the ordinary course of traded the bur¬ 
den shifted to the defendant to prove that the 
plaintiff had notice of the facts constithting the 
defense.” 

The Federal rule has been stated in Young vs. Lowry, 
192 Federal Decisions 825, and in Washington, etc., 
Electric Co. vs. Murray, 211 Fed. Rep. 440, that in the 
Federal courts the burden of proving notice of bad 
faith on the part of the plaintiff is on the defendant, 



the matter of presumption and burden of proof belong¬ 
ing to the laws of evidence. 

“Proof that the holder paid full value before ma¬ 
turity makes it a prima facie case of good faith.” 

Hodge vs. Smith, 130 Wise. 326,110 N. W. 1922. 

Appellant cites the decision of this Court in Howell 
vs. Commercial National Bank, 40 App. D. C. 370, in 
support of her position on this point, but it is submitted 
that the effect of such decision is directly contrary to 
appellant’s position. In concluding its opinion, this 
Court said: 

“His contention, therefore, amounts to this: That 
the bank should have known more about his actual 
relations with Halstead, that is, of Halstead’s al¬ 
leged duplicity, than he himself. This position is 
not sustainable. ” 

The case of O’Toole vs. Lamson, 41 App. D. C. 290, 
also cited by appellant, likewise is without point here, 
because this Court specifically held in its decision that 
the alleged holders in due course were acting in con¬ 
cert in an endeavor to collect the note in issue with two 
who had actually obtained the note from the maker by 
fraud and duress. Certainly, there is nothing in the 
record in the present case to indicate that the District 
National Bank was in the slightest degree a party to 
Normoyle’s actions. To the contrary, the bank dealt 
with Normoyle as a regular customer in the usual 
course of business, following a practice extending over 
a long period of years and innocently parted with its 
money on the faith of the notes in question. 

If any other proof of the bank’s innocence is neces¬ 
sary, it is submitted that this burden has been fully 


met by the statements of the bank’s officers regarding 
the circumstances surrounding the acceptance of the 
collateral. Vice-President Offutt testified (R. p. 47) 
that he made the loan, that he “ carefully checked the 
notes offered as collateral to see that they were first 
trust notes and recorded against the property in ques¬ 
tion,” etc., 4 4 that he had every reason to believe that 
they were Normoyle’s property, and there wp,s nothing 
about this transaction that led him to believe that the 
notes did not belong to Normoyle.” The witness Bab¬ 
bitt, also an officer of the bank, testified (R. p. 46) that 
the collateral in question was entered on the bank’s 
regular records with Normoyle listed as owner. An¬ 
other officer, Gockeler, testified (R. p. 50) that the col¬ 
lateral was satisfactory to the bank. Appellant appar¬ 
ently relies on the fact that these officers of the bank, 
testifying in April and May, 1936, or nearly four years 
after the notes were accepted as collateral, did not re¬ 
member in detail the conversations had with Normoyle 
or other routine incidents of the making of the loan to 
him . This is particularly true of the witness Offutt, 
whose regular business it was to pass on ^uch loans, 
and the witness Colton, who stated that as a matter of 
practice, real estate loans that came into the bank were 
usually passed through his desk for examination be¬ 
fore they were put through finally (R. p. 5!|). Under 
such circumstances, it is submitted that the negative 
answers of such officers as to details happening nearly 
four years previously are of no importance whatever. 

The bank having established that it paid full value 
for the notes in question, that its officers believed the 
notes to be the property of the person who hypothe¬ 
cated them, and that they were without any notice 
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whatever of any cloud on his title, appellee clearly has 
met the burden of proof as contemplated by Section 
1363 of the District of Columbia Code. 

The Surplus 

As shown by the state of the facts herein, defendant 
(appellee) has received on this account $4,653.75, rep¬ 
resenting the principal of the trust notes and interest 
to the date of receipt by the District National Bank. 
After the application of the amount so received to the 
so-called “collateral indebtedness’’ of Normoyle to the 
bank, therd remains a small surplus applicable to the 
balance due on a previous note of Normoyle to the 
bank. Appellant claims that the surplus over the prin¬ 
cipal and interest due on the “collateral indebtedness” 
should be paid to Mrs. Ragan. In any event, even if the 
entire amount is retained by the bank, the bank will not 
regain the entire amount of its claim against Normoyle. 

As to whether the surplus may be applied to Nor¬ 
moyle’s previous note, the Trial Court held that it 
should be so applied, and this position is amply sup¬ 
ported by the case of National Safe Deposit Co. vs. 
Gray y 12 App. D. C. 276. In that case, the first party 
borrowed from the second party $500.00 and gave his 
note therefor, secured by a certificate of stock. Sub¬ 
sequently the latter borrowed from the bank a sum of 
money and gave the stock as collateral. Afterwards, 
the latter note was renewed and the same stock pledged 
for the payment of the note. Before the last mentioned 
note matured, the same man borrowed additional 
money from the bank and pledged the stock for the 
payment of that also. The last mentioned note was 
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paid. The first note was again renewed. The col¬ 
lateral notes contained the phrase that th^ security 
might be applied by the bank “to secure the| payment 
of any past or of any future obligation of the under¬ 
signed.” The stock pledged as security was signed in 
blank. The original notes for which the ^tock was 
pledged not having been paid, the stock was sold and 
the proceeds applied toward the payments of the loans 
for which they were pledged, leaving a balance due 
on these notes, and also a balance due on the other 
notes. 

The opinion of this Court in that case whs that at 
the time the first borrowing from the bank [was made 
the borrower told the officer of the bank “thht the cer¬ 
tificate belonged to another person, for whose accom¬ 
modation he was borrowing money.” It ]was hence 
alleged that this was sufficient to put the bank upon 
inquiry as to the ownership of the stock and “that it is 
therefore chargeable with notice.” This (allegation, 
however, was denied by the bank. The burden, there¬ 
fore, (this Court said) was upon appellee (the person 
claiming the stock) to prove the allegation by at least 
two witnesses or one witness and corroborating circum¬ 
stances, and he had not sustained that burden. 

This Court held that the proceeds of the stock could 
be used to discharge the debt for the security of which 
it was pledged. 

“This has been settled in the affirmative ih this juris¬ 
diction by the Supreme Court of the United States. 
Citing McNeil vs. Tenth National Bank , 46 N. Y. 525, 
and Cowdrey vs. Vandenberg, 101 U. S. 572, also John¬ 
son vs. Laflin, 103 U. S. 804. ’ ’ 

The Court stated the second question as follows: 
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“If so, is a pre-existing debt due from the ostensi¬ 
ble owner to the transferee sufficient to support 
such a transfer and defeat the equities existing be¬ 
tween the original owner and the party in posses r 
sion of the certificate.’ ’ 

The Court decided this question in the negative, but 
solely on the ground that a stock certificate was not 
negotiable paper. Should the Court hold in this case 
that the instruments in question were negotiable paper, 
it would follow that thev were also liable for the sur- 
plus. The only case cited in appellant’s brief in sup¬ 
port of its claim to the surplus is the quoted case of 
National Safe Deposit Sawings <& Trust Co. vs. Gray, 
but as just stated the sole reason in that case for deny¬ 
ing the right to the surplus was that the instruments 
in question were not negotiable paper. 

Agency 

The Trial Court held that the notes in question were 
in the possession of the agent Normoyle by the author¬ 
ity of their owner. Appellant in her brief contends 
that there was no evidence that the bank dealt with 
Normoyle as the appellant’s agent. This indicates a 
misconception of the Trial Court’s ruling, which was 
strictly in accordance with the holding of this Court 
in the Counselman case, supra, when it quoted with ap¬ 
proval the following statement from other decisions: 

“Where a note or bill payable to bearer has been 
delivered to an agent, and, (transferred) by the 
agent without authority from his principal and 
has come into the hands of a bona fide holder for 
value before maturity, it will be good against all 
parties notwithstanding the agent’s want of 
authority.” 


CONCLUSION 


For the reasons stated, it is respectfully urged that 
the decree of the Trial Court in dismissing the bill of 
complaint as to appellee with his costs should be 
affirmed. 

Brice Clagett, 


Charles E. Wainwrig]bt, 


Attorneys for Justus 8. Wardell, Receiver, 
District National Bank of Washington. 


